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"The year 1962 marks the cen teftis of the High Court at Calcutta. Re- 
trospection will be helpful i in assessing its achievements as a national i institution. . 
Pursuant to the Indian High Courts Act, 1801 (24 & 95 Victoria, C. 104), 
“The High Court of Judicature at Fort Williami in Bengal" was’ established 
in Calcutta-under the Letters Patent dated 14 May 1862, as—Single Court with 
undivided jurisdiction, integrating and replacing (1) The Supreme Court of 
Judicature at Fort William in Bengal, established under the Chapter dated 26 
March 1774 granted by King George III of England, (2) the Court, of Sudder 
"Déwady Hune and (3) the court of Sudder Nizamut Adawlut, in Calcutta. 
‘In eons with the Indian High Courts Act, 1865 (28 & 29 Victoria, 
C. 105), the Letters Patent of 1862 were replaced: by the Letters Patent dated 
28 December 1865, which were amended by the Letters Patent respectively dated 
jl March 1919, 9 December 1927, and’ de December 1998. ^ 
' In the High Courts (Bengal) Ordér, 1947 (No. G.G.O. dated 11 August 
1947), and the High Court (Calcutta) Order, 1947 (No. G.G.O. dated 11 
August 1947), respectively made under the Indian Independence Act, 1947 (10 
11 .George VI, C. 30) the Court was ‘called “the High Court in 
Calcutta.” .The Court continued as the existing High Court, for the State of 
West Bengal under Articles 214, 226, and 976 of the Constitution of es Its 
name ultimately came to be altered to “the High Court at Calcutta” accord- 
ing to the High Court (Seals) Act, 1950 (Central Act 7 of 1950). | 


The territorial jurisdiction of tha High Court was altered and declared 
by the Calcutta High Court (Jurisdictional Limits) Act, 1919 (Central Act 15 
of 1919). Its jurisdiction has also[ been affected ‘by the establishment, with 
effect from 23 February. 1957, of the City Sessions Court at Calcutta under 
the City Sessions Court Act, 1953: (West Bengal Act 20 of. 1953), and of the 
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City Civil Court at Calcutta under the City Civil Court Act, 1953 West Bengal 
Act 21 of 1953), following the recommendations of the Judicial Reforms 
Committee appointed by the Government of West Bengal on 17 December 1949, 
with Sir Arthur Trevor Harries, Chief Justice of the High Court at Calcutta, 
as the chairman, 


The three classes of persons primarily concerned with the administration 
of justice, namely (1) the Judges, (2) the lawyers, and (3) the litigants, deservee 
to be separately considered in this connection. | 

It would have been a matter of satisfactiom if it could have been said 
that the traditional relationship of competitive erudition and competitive 
politeness had been maintained, between. the Bench and the Bar during this 
century. Again, the observations of, the Law Commission ‘relating to the 


appointment of Judges do not make a happy reading. Nor the powers of the . 


Judges to make rules have been used to any noticeable extent to establish a 


uniform procedure of law or to reduce the cost of litigation to a uniform level ~ 


according to uniform principles.in all the jurisdictions of the Gourt. 


The history of the legal profession during this century is an unbroken tale 
. of discrimination against the National Bar. Neither the ancient nor the in- 
digenous systems of administration of Justice in India recognised .the legal 
profession as such or as a limb of the system of the administration of justice. 
It was under the British rule that the legal profession as an independent 
profession and as an aid to the administration of justice was first recognised. 


Under the Letters Patent of 1862 and 1865, the High Court at Calcutta 
had power “to approve, admit, and enrol such and so*many Advocates, Vakils 
and: Attorneys as to the said High Court shall seen meet." The Dual system 
of Advocates to plead and Attorneys to act, on the original side of the Court, 
and of exclusion of Vakils from the Original Side of the Court, was introduced 
by and under the Rules madé by the Court on the incomprehensible theory 
that the Original Side of the High Court continued to be the successor Court 
of the Supreme Court, notwithstanding the fact that the High Court, was 
constituted -as a Single Court with undivided jurisdiction. This anomaly 
induced Mr, Justice Teunon to observe in the case of Budhu Lal vs. Chattu 
Gope, (1917) 21 C.W.N. 654, that “ Having considered all the arguments 
advanced-on either side, T am satisfied that the learned Advocate General's 
contention cannot be supported.: It appears to be based on the erroneous 
assumption that the Judges appointed by the Chief Justice from time to time, 
- to exercise the Ordinary Original Civil Jurisdiction constitute in some 
mysterious way a separate and independent Court. It also appears ‘to: con- 
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found or fails to distinguish between “ jurisdiction ” and the area over the 
local limits within which that jurisdiction is exercised. The rule of Court to 
which we have been referred (Original Side, Chapter XXXIV, R. 4) framed 
in 1908, no doubt indicates the Judge to whom, in accordance with the order 
of the Chief Justice, applications, such as the present, must be made but no 
such rule or order judicially determines or can determine what jurisdiction 
the Judge entertaining the application will then proceed to exercise l 

But practice, and I may perhaps add, prejudice, must give way to law and the 
‘rights conferred by law. In the present'matters, original jurisdiction has been 
exercised and exhausted by the Court of Small Causes. That Court is no part 
or branch of this Court, but is an inferior or subordinate Court, and in deal- 
. ing with its judgments or orders this Court, in my view, ‘is a Superior Court 
exercising not Original but Appellate or Revisional Jurisdiction. From this 
and the provisions Of section 4 of the Legal Practitioners Act, it follows that 


in these matters the Vakil wag has claimed the right of audience is entitled 
^ to be ice $ É 


»-- 


The Bar Council Act, 1926 (Central Act 38 of 1926), by Section 9(4) 
and 14(3), conferred power on the High Court fin its original jurisdiction to 
prescribe the qualifications-and the conditions for practice, either to act or 
, to plead, in the original jurisdiction of the Court., But the rules of the Court 
went further, and empowered the Attorneys’ to act ‘exclusively, and excluded 
the Advocates from acting at all, in the appeals in the appellate jurisdiction 


of the Court from judgments and orders passed by Single Judges in the original 
jurisdiction: ` 


~ 


It is apparent that this discrimination against the members of the 


“native” Bar, owes its origin exclusively to: the Judge-made Rules of the 
Court. í 


a 


The situation reached its climax during the. Centenary Celebrations of the 
High Court when the, Judges of the Court discriminated against the Advocates 


of the National Bar in the matter of the ‘official invitation to these 
celebrations, . ^" 
6 1 


It is unfortunate that inspite of our attaining the status of an indepen- 
dent nation, the persons in power do not realise the necessity of a homogeneous 
Bar in India, or the self-confessed humiliation- in placing the members 
of the National Bar in am inferior position in the matter of practice in the 
High Court vis-a-vis the members of the English, Scottish and Irish Bars. The 
Advocates Act, 1961 (Central Act 25 of 1961), is reputed to be the handiwork 
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of the present Law Member who is a member of a foreign Bar, and is as such 
incapable of, appreciating our national aspirrations -and humiliations,- and 
has contrary to all sense of realism provided for the continuance of this 
iniquitious practice in Section 34(2) of the Act. It is a challenge to the 
national prestige, and a challenge to the sense of justice of the Judges of the 
Court. 

It is only towards the end of the .century that the litigant public e 
obtained some benefit in.and from the establishment of the City Civil and 
City Sessions Courts at Calcutta. - Much, however, remains to be rationalised 

Jn the procedural law if the benefit and the convenience of the litigant public 
are of any. important consideration. - If free justice: (ie, justice without 
taxation by ad valorem Court-fees), as obtaining in the original side of the 
High Court, is to be defended, the practice should be extended throughout 
India. On the other hand, it isa discrimination in favour of the rich 
litigants in the original side of the Cours that they are not to pay such 
ad valorem Court-fees while litigants in the City Civil Court. or the Presidencv 
Small,Cause Court have to dx the 'same, 

This journal dung its existence in course of this century has tried to 
serve the Court, the Bar and the litigant public, to the best of its ability, and 
aspires to serve them so in future: | 
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. Before the Hon'ble Mr. Justice iani id . 1962 
ASHOKE CHANDRA BANERJEE, 
; i Vs. 
B K, SEN & ORS.* 


LÀ - r r 
ae L ‘ 


~am à 
Januaiy, 18. 


Bengal Bras ‘Act, 1909 (Bengal Act y of 1909),—Provisional pant of 
license under, validity of—Extension of provisional giant, if may be 
renewal of, original grant—O) iginal grant, of provisional license set 
aside, consequence of. 2 . 

t ( ’ 
A grant of a provisional license for an excise shop | pending further 
enquirles, or for a period: after the expiry of the advertised period of grant, 
or for a period for which ‘no apvlication was invited, is ae ee to the 

provisions of, the Bengal Excise Act, 1909., l 


Where the several exterisions of a provisional grant of am excise license 
were in reality renewals of the original grant to and, the original selection 
of the Petitioner, when the original ntl is set aside by a higher authority. 
its renewals ‘also stood automatically set-aside, and did not subsist for the 
seriod for waich it was renewed. f 


i 


Where the giant of a license is irregular, a part o of its extension cannot 
be sustained. 


The material facts pal appear from- the i — 


- 


E. R. v — B. C. Mitra—Counsel for the Petitioner 


S. Banerjee with S. M. Masud—Counsel for the 
l Opposite Parties, E | 
Mrigendra Nath Sen—for the State: | : 
The judgment of the Court was as follows: — 


Baner]joo, Jj. :— The Court: On December 29, 1959, B. N. 
Sen, Additional District: Magistrate of Burdwan (respondent 
No. 2), published a notifications, inviting applications for taking 
license of a new country spirit shop, ' TC relevant : partion of the 
notification is set out below: — 


^ » Matter No, 249 of 1901. '. i 


t 
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» It is hereby notified for general information that coun- 


try spirit shop for retail sale to public for consumption , off 


the shop premises hàs lately been sanctioned by Gat at 
‘Bhiringi, P. 5. Faritpur and that the shop will’ be settled 
under the fixed fee system for the remaining period of the 
current financial year ending 31st March, 1960, with pros. 
pect of renewal of the related licence from year thereafter, 
upon good conduct of the licensee. The estimated 
average gross profit from the shop is about Rs. 1,700/. 


The petitioner, Asoke Chandra Banerjee, has considerable: 


experience as a licensee of excisable articles. Betweén the 


years—1924 to 1984, he used to run a country spirit shop at - 


Bagnan, in the District of Howrah. Since, thereafter, he was 
running a combined drug and opium shop at Charial, in Budge 
Budge, District 24-Parganas. 


The petitioner was ome of the ‘applicants “for the notified 
licence, amongst 144 others, including the respondent No. 7 


Bibhuti Bhusan Nag. The local Superintendent of Excise , 


submitted an exhaustive report, dated April 25, 1960, on the 
respective merits of the applicants and on consideration of the 
report, the Additional District Magistrate of Burdwan. selected 
the petitioner as best suited for the grant of licence for the 
new shop. He further expressed the opinion that respondent 
No. 7 should! be treated as the second best candidate. Since the 
financial year 1959-60 had expired, pending the selection, he 
recommended that the settlement should be made immediately 


` for a period of two months on provisional basis, pending ‘usual 


enquiries. The Collector of Burdwan approved of the selection, 
on April 26, 1959, and thereupon the Additiorial District 
Magistrate wrote the following letter, dated April 27, 1960, to 
the petitioner: — 


“The above liéense has been granted. to you . with 
immediate effect provisionally for a period of two months 
pending—further necessary enquiries. The settlement is 
subject to result of appeal if any. 


Pa 


The shop must be opened within 7 days. 


- 


b». Ashoke Chandra Banerjee .vs;. B.K, Sen & Ors, 
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" You are tó propose at once a: 'suitable site. for the shop 
for approval of this office. 


* * * - * 


1 — 


As under thé fixed, fee Systemi of settlement of Excise 
. Opium shop, no person can hold inore than one shop, the 
‘Collector of 24-Parganas is being requested ` to withdraw the 
license held by you at Charial, if and when the present- 

. , settlement is confirmed and extended for the whole year.’ 


— 


| Seven of the other applicants. for the license, including res- 


` pondent No. 7 felt aggrieved by the grant of the license to the 


petitioner and preferred several appeals against the grant to 
the Commissioner of Excise (respondent No. 4). 


While the appeal were pending, the selection: of site for the 
shop, to be opened by the petitioner, was going on and when the 
shop was ready td be ‘opened, the petitioner was granted a 
license from May 9, 1960 to July 8,-1960 provisionally, subject 
to ‘usual enquiries.. , \ 

On July 8, 1960, the license. was | exrended on the same 
terms and condition, or until further orders, upto iE 8, 
1960. ° —— | 

On August 2; 1960 the- ‘Commissioner of Excise dismissed 
‘the several, apeals, referred to ‘hereinbefore. A few days 


‘thereafier, on August 6, 1960, the Collector ‘of Burdwan made 
the following order: =. 


f 


“ Licence issued E E is Confirmed with effect 
from 6-8-60 and the same is extended till the end of the 
current financial year ”. 


The TE No. 7 and others, who had appealed to the 


-Commissioner, were not discouraged by the dismissal of their 


‘appeals. They therefore, applied for revision of the order of 
thé Commissioner—before the State Government (respondent 
No! 6 

0 Peis the ‘decision “of the revision “cases, the license 
granted" to the petitioner, on August 8, 1960, expired and, 
` thereupon, on April 7, 1961, there was an order for renewal of 
the license made on the following term:— a 


"^ 


i 
| THE:CALCUTTA LAW JOURNAL. .- -\.% 7 5 


X 


“ Renewed . provisional for: 1961-62 Peters uc d 
. of Misc. Cases " us a 


- The revision cases filed by respondent No. T and others 

were dealt with by the Minister-in-charge. He did not approve 

. of. thé selection of the petitioner for the country liquor shop at 
 Bhiringi. | In. his order, dated July 24, 1961, he observed as 


follows: — : 


T 


(a) ' 


- 


a 
hee 


, 
0| 


(1) (1950) 68 C.W.N, 857. |; Xll, mn 
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Hi (meaning the petitioner) record is very. bad.. 
“During the year 1953-54 and 1954-55, there were | 
“three Miscellaneous. Cases against him while He 


was the licensee of the drug shop at Charial. In. 


these cases the charges were that he adulterated 
oput: a 


Shri Asoke: Chantira Banerjee was. riot. "— 
` from the d uM 


F 


t 
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His record at.Bagnan and Barenda i.e: shops in the 
District of Howrah previous: to the record: of 
„ Charial is alga bad. He was penalised , twice at 
Barenda and thrice at Bagnan. It may be noted 
that he had a C. S. shop at Barinda also, which,— 
"fact he concealed.” - - > 


ef d +” + 
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(b) " PA dër of the Collector of Burdwan settling the 


license of the shop provisionally for 2 months is 


.,also bad -in law, in view ofthe Dhiren jan V8. 
, Collector _ of Bxcise(1) 


TH 


2s P 


Now what should be the proper E in this case. 


' If the order of settlement of the Bhiringi, C. S. 


shop with Sri Banerjee is, set. aside, the settlement 
automatically goes to Sri Bibhuti Bhusan. Nag, in 


‚> terms of the circular, No.- 1, .dated 11. 12. 57, of 


? 


£962] 
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s; the E. C. referred to by the A.D.M. If the case 
is sent back .to ,the district authorities for fresh 
settlement after setting: aside the orders of the 
Collector and the E.C., it may take some years, 
4.: ~ „and there would be the same cycle of appeal and 
diss — QIevVision', petitions. > The best course, therefore, 
er. n would be to settle the shop here and. now as has 
(ov > aQ been held. by i qu iR in ir UE 

“alt Jai , Bora’s-.case(1). . ids Hey 


ES M / ] or My t 


T ©. k NOWcandthic: Bede may be raised in this con- 


"b. ..* e  mection, The period of license for which appli- 
i os ae : cation for the shop. was.invited. and settlement was 
© uo 5, Made, by, the Collector, has already expired, and 
.7, ~ the license has been renewed for the year 1961-62. 


| Now the question is whether this renewed license 
TU can, be challenged by the petitioner. In my view 
mit cus «the order of settlement by the Collector of the 
. >, Commissioner of Excise are all subject to the result 

of appeal or revision by the Government and the 

renewed license in this case is nothing but the 

py continuation of.the original license granted by the 


TA NE , Collector. at the first instance, ee XXXII—15 of 


28/29 dated ES -6-28). 
l In view of the above facts and circumstances, 
I am inclined to hold that the order of settlement 
E E a . passed by the Collector of Burdwan and, upheld 
-by the, É. C. was illegal, improper and wrong. The 
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oy. y+ Tevision petition of Sri. Bibhuti Nag may be 


| allowed. with the direction to the Collector of 
ux 9 “Burdwan to settle the license of the Bhiringi C. S. 

l ^ shop with Sri, Nag. ‘The order as to settlement 
passed, by the Collector of Burdwan and upheld by 
> e - the Commissioner of Excise may be. set aside. All 
2 m : . other revision petitions may. be allowed to the ex- 
^. ' - ‘tent of setting aside the order of ‘settlement made 
~ „by the Collector of. Burdwan. and oe by the 

, Commissioner, of Excise.” i ; 
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charge, the State. Government, which is the revising authority, 
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On the basis of the ‘observation’ made by the -Minister-in- 


published the following order: — 


at 


/ 


" The revision petitions against the orders of the Com- 


- missioner of Excise, West Bengal dated: the 2-8-60 upholding | 


the order of settlement of Bhiringi C. S. Shop in the dis- 
trict of Burdwan with.Sri Asoke Chandra Banerjee passsed 
by the Collector of Burdwan on 26-4-60, have been care- 
fully considered and records of the case examined. The 
Goverüment is pleased to revise the décision of the Com- 
missioner of Excise, West Bengal and' to direct that tlie 


' shop be settled with Sri Bibhuti Bhusan Nag. The order of 


settlement passed by the Collector of Burdwan and upheld 
by the Commissioner of Excise, West Bengal is set aside. 


All other revision. petitions are allowed' to the extent | 


of setting aside the order of settlement made by the Collec- 
tor of Burdwan and upheld by the Commissioner of Ex- 
cise, West B NN 


"Tiiekel gon the additional District Magistrate of Burdwan, 


by his letter, dated August 14, 1961, informed the petitioner 
as herein below: — 


* 2 *, i w -$ 


The license granted. in your favour will terminate with 


.' effect from the date ón which you make over charge of the 


shop to Sri Bibhuti Bhusan Nag. You' are allowed 7 days 


time from date to make over charge of the shop to Sri 


Bibhuti Bhusan Nag: 'The charge should be made over in 
presence of the Cirde: Süb-Inspéctor. While making over 
chárge, you are to sell the unsold balances of your stocks 
of Country spirit to Sri Bibhuti Bhusan Nag on his paying 
up the duty, cost price and the proportionate license fees 
leviable on the stocks according to prescribed rates. - 


The petitioner felt aggrieved by che order. of termination 


of his license, moved this court under Article 996 of tbe Consti- 


tution and obtained the present: Rule. 


` 
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A three-fold contention was made.on belialf of the petitioner 
in the Rule. It was contended, in the. first place, that the 
petitioner was not a provisiona] licensee. His license was con- 
firmed under order, dated August.8, 1960 (hereinbefore quoted). 
The confirmation of that license | was.not the subject matter of 
the revisional applications before the State, Government and 
could’ not be affected by the ‘order passed by the State Govern. 
_ment, in revision. It Was, contended, in, the next place, that, on. 
April T, 1961,- there wag a renewal of the license made in favour 


' of the petitioner for 1961.62. The renewal. of that license was 


also not the subject. matter of revision before the State Govern- 
ment and could not be affected by the “order by the State 
Government, passed in. ‘revision, ‘and the Additional District 
Magistrate, . was wrong in terminating that license on the 
strength of the. order made by. the State Government in revision. 
It was lastly contended. that the petitioner's license is due to 


expire on March ‘BL, 1962 and has barely about two months 


and a half to run and that it should not be be cancelled at this 
spe: 


i ‘This rule is, s being pod both by the, State Government 
and by the respondent:No. 1, with whom the State Government 
low desires to settle the. excise shop. ' 


, The argument on behalf of the. petitioner was sought to be 
repelled . on the owes line of eons: 
(a) the grant of ‘provisional license is opposed to ‘the 
T scheme: of ‘Bengal Excise ‘Act 1909. The initial 
grant of license to the petitioner, which was pro- 
visional, is, therefore, bad in law, 


a (b) the “grant was subject to die result of appeal and 

(c7 J revision. Since the ‘grant has been upset in re- 
‘vision, the petitioner cannot claim full benefit of 
any subsequent; extension : thereof. 


M '? 


(c) the confirmation’ of the: provisional. grant during the 
‘pendency of the application for revision was 
beyond the compétence of. the Collector and the 
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: petitioner cannot claim benefit of such drregrlar. 
confirmation. UEM saa, 
In my opinion, ‘the’ ' provisional license, . granted to the. 

petitioner, on April 27, 1960, pending further enquiries. was. 
not a license; which was according to' law. In the first place, 
_ the period for. grant, for which applications bad been invited 
by the notification: of December 29,1959 (namely, upto March 
31, 1960), had expired before any' licensee could be selected. - 
The Collector made a’ provisional ‘grant of license’ for two 
months from April 27, 1960, in favour of the petitioner, pend- 
ing further enquiries. This, in my opinión, was an irregular 
grant of license, contrary to the provisions ‘of the Excise Act and 
the Rules ‘framed: thereunder. 'In Dhiréndra Nath Hazra vs. 
Collector of Excise(1), dealing with a similar license in con- 
nection with a foréign' liquor “off "''shop, Sinha, J. con. 
demned this’ sort of procedure in strong Janguage. His 
Lordship observed: — 


" There’ is no provision at alt in the Act or the. Rules 
for the granting of ‘a “provisional ' license or a ' parwana ’ 5 
as it is called, pending the production of the police cérti- 
ficate on decision of the excise Licensing Board ór pending 
enquiries as to suitability of the applicant for a license. 
As stated above, a license can only be granted for a period a 
of one year or for a less period mentioned in the licence. 


"I am told that the „Excise: Authorities have been 
issuing this kind of ' parwana ' for sometime now. In my 
view, the practice is entirely illegal and should be forth- 
with stopped ”. i 


Apart from the aforesaid infirmity, namely, infirmity as a 
license: provisionally granted, the license was also bad because 
it was granted for a period for which no application had been 
invited. "What was worse was.that the! provisional license re- " 
mained ineffective during a: considerable period of the grant, 
because the site for the shop was not selected and the shop 
was not ready. . When the shop was'ready there was irregular 
provisional. grant of the license for ne ae subject to en-. 


(1) (1958) 68 C.W.N, 867. id 


- 
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quiries, which appear never to have been made. Jt was con- 
tended however, on behalf of the petitioner, that, this defect 
Was remedied when, on August 8, 1960, the provisional license 


was confirmed and extended till the end of the fianancial year. 


The confirmation was certainly made at a stage when the appeal 
againsf the selection of the petitioner had been disposed of and 


, the Commissioner had, approved of his selection, The language 


of the order deserves attention. "Tbe order 'confirmed' a 
provisional license and, ' extended ' it to the end of the financial 
year. It was contended that the effect of the confirmation was 
to end the provisions nature license and to make it final. 
There may be some substance in this argument, But the 
difficulty ‘of the petitioner is that his competitions, including 
the respondent No. 7, moved against the Commissioner's order 
dismissing the appeals and filed several revision petitions before 
the State Government, under Section 8(3) of the Bengal Excise 
Act, which is set out below: — - T 


“Section 8(8)—The State Government may revise any 
order passed by the Collector, the Excise Commissioner or 
the Commissioner of a Division or by any Officer exercising 
the powers of an appellate authority under any Rule made 
under Section 86, Clause (c)". 


Before the revision’ petitions were heard out, the period of 
license, granted to the -petitioner on August 8, 1960, expired 
and there was again a provisional renewal of the license for 
1961-62, pending disposal of certain “ Miscellaneous Cases ”.. 
What these Miscellaneous Cases were, I failed to ascertain,— 
although at one stage Mr. Masoed; learned Advocate for res- 
pondent No. 7, contended that they were referrable to certain 
excise cases or proceedings against the petitioner, between 1936 
to 1955, contained in a list which he handed over to me. 
This contention appears to.be wrong because of its anachronism. 
So that às it may, during the continuance of this renewed pro 
visional license, the revision cases were disposed of, the State 
Government disapproved of selection of the petitioner as a 
licensee and selected the respondent No, 7 in his place. 


In my reading of the several extensions of license in favour 
of the petitioner, they were in reality renewals of the original 
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grants to and the original selection of the petitioner. Conse-. 
quently when the origirial grant was`ŝeť aside by a higher 
authority, its fenewals also stood automatically set aside and 
did not ‘subsist for the period for which it was renewed.’ In 
this: view I am forfeited -by-a decision ` of the Supreme Court 
in V. C. K. Bus Service Ltd: vs, "The Regional Transport 
Authority(1) which was: followed in this court, by. Sinha J. 
in a ‘decision reported in Protab Properties Private Ltd. 
v. State of West Bengál(2). The two reported decisions are, it is 
true, under different acts, one ‘being under the: Motor Vehicles 
Act and the other under’ thé West Bengal Cinemas (Regulation): 


Act, but -in gy reading, the position is the same under : the- 
Scheme of- thë” Excise: Act: "Therefore, although * the later 
renewals’ were not the’ subject ' matters of appeals or revisions, : 
. still ‘then they will be governed by the view which. the State ' 


Government took in respect of the original grant of which: they 


were renewals.’ In the view that T take, I overrule the first two | 
agua advanced om Dena of the: p: ' 


* 
1 


J overrule also the third argument made on. behalf of the 
petitioner. The grant of license having been irregular, there 
ig no reason "why I should sustain a part of its extension. 


4 


- For the reasons donad: I.am not. inclined 5 interfer _ 


with. the order of.State Government, . 


A 


"This Rule. is discharged, 1 Ea not, however, make "i 
order as to, costs. 


Rule herke, 


! 


X E i 
1 43 ‘ 
" + 


(1) -A.LR. (1957) S.C. 489. : (2) A.LR.. (1960) Cal. 298. 
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, Actio personalis moritur cam persona—If ‘applicable to India—Probate and Administration 
‘Act, 1881. (Central Act V of 1881),. Section 89, effect of—Indian Succession Act, 1995 
Central Act' XXXIX of 1925), Section 806—The words “ as defined in the Indian Penal 

. Code ", in Section 306, if qualify the word “ defamation "—'' Defamation ” in Section 

306 of Indian Succession Act, 1095, meaning of—Delay, test for whether on the part 

of the Court or the party —Hearing, when is concluded— Code of Civil Procedure, 1908 
(Central Act X of 1908), Rule 2 Order 18, and Rule 1 and 6 of Order 20. 


‘The principle of '' actio personalis moritur cum persona " is as‘ much a of the com- 


: : p 
muon law as'the substantive.law of England, and could be inherited by the Courts in India, 
if these Courts inherited the common law. - i 


According to Section 89 of:the Probate and Administration Act, 1881 (Central Act V of 
1881), which is'in the sanie terms as Section 806 of the Indian Succession Act, 1925 (Central 
Act XXXIX of 1920. this principle was" given a go-by subject to certain exceptions 
Bhupendra Narayan Guha vs. Chandra Moni Gupta(1). 

"M : Yr Dy a Wen adi” 

Section “806 ,of thé Indian Succession Act, 1925, is not éxcluded by the Act itself in 
regard to its operation on the Hindus, and is hence applicable to them. A will or a pro- 
bate is not a sine:qua non for the application of the Section. 


à . ' 1 

The words "as defined, in. the Indian Penal Code” qualify the word ''assault ", 

and do not qualify the word ** defamation *', in Section 806 of the Indian Succession Act, 1926. 

In any event, the word-'' defamation ” as defined in the Indian Penal Code is wide enough 
to embrace the ingredients of defamation in tort. 

mals Ju 

The word. ‘ prosecute’ in Section 306 of the Indian Succession Act, 1925, is, in the 

content of the Section, referable, only. to civil cases or proceedings. 


Where the question is whether the delay” was on the part of the Court or one of 
the parties, the «matter has to be decided. on the materials: before the Court, and if the 
‘delay cannot be attributed to the party, it should be held to.have been caused by the act 
of the Court. * a n l dL. : 

The right to advance arguments is a valuable right embodied in Order 18, Rule 2, and 
Order 20, Rule I, of the Code of Civil Procedure, 1908.’ Therefore, the hearing is not con- 
cluded on.the,closing of the evidence by the parties, but is concluded when the arguments 
have been: advanced them, aand the stage of giving judgment arrives after the suit is 
heard according to. Order 20, Rule 1,..of the "Code. .Order 20, Rule 1, of the Code is not 
applicable in terms to the High Court, „but the rule is substantially followed in the original 
side. Order 20, Rule 6, of the “Code should be’ read in the light of these provisions. 


} be 
the 


j 


* The material facts will appear from 






P. N: Sen with A. K. Hazra an 
(1) (1926) LL:R. 53 Calc. 987. 
* Suit No. 2808 of 1949. 


M; 


s} 


12 THE CALCUTTA LAW JOURNAL [1962 


S. C. Talukdar with S. Chatterjee—For the defendant. 
The Judgment of the Court was as follows :— 


S. Datta, J.:—The Court: on the 29th of July, 1949, one Chandi Charan 
Mitra filed this suit against the Press Trust of India Ltd, for damages for 
Rs. 1.00.000/-, alternatively for such other damages as the Court may allow and* 
other reliefs. "The claim for damages was on the footing that the defendant 
released a news originating from Burdwan July the 6th to several daily News 
Papers who in their turn published the news item in, their news papers. In 
other words, the news item is as follows: — . 


“The Governing Council of the Burdwan Raj College at an emergent 
meeting on Saturday last has decided to;dismiss the Principal of the College 
and to ask five-of the Professors to retire. Another Professor has been 
warned. The Principal was charged with defalcating the ‘College Fund 
amounting to about Rs, 50,000/- and the Professors for alleged acts of 
indiscipline " (Press Trust of India Ltd.) 


The publication of the said news, according to the Plaintiff, injured his 
credit and reputation. 


This suit was beard along ; with several other suits filed by the plaintiff 
against different parties arising out of the same publication on or about the 
6th of July, 11949. 


On the 15th day of September 1959 the evidence of the parties in this suit 
was closed before me. ‘Thereafter this suit was.adjourned for arguments. In 
the meantime before the arguments in this suit could be heard, the plaintiff 
Chandi Charan Mitra diéd during the long vacation. Thereupon this appli- 
cation was.made by the heirs and legal representatives of the said deceased 
Chandi Charan Mitra for, inter alia, the following orders: — 


.(a) That this Hon'ble Court may be pleased to pronounce the Judgment 
"nun-Protune, after setting aside the order dated the 15th September 
1959 made herein for adjournment of this suit till one week after 
the long vacation of this Hon'ble court then ensuing; 


(b) In the alternative, death of the plaintiff be recorded and the appli- 
cants may be substituted in place and stead of the deceased: plaintiff 


1 
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-and consequential AE AN be made in n the body of the plaint and 


the Cause Title thereof and thereupon the suit be further eee 
with. 


This application gave rise to three principal controversies before me. 
M Mr. Hazra, learned Counsel appearing. with Mr. Sen, for the applicants, 
strenuously submitted that the principle of Actio Personalis moritur cum 
persona or in other words, the principle that a axi action died' with the 
person, is not gee in India. . 


/ According” to him the courts in India have inherited substantive law of 
| England but not the technical or ARRE or procedural rule of law. 


In my opinion, this EEE ig as much a part of the common law as 
substantive law. "Therefore, if the courts in India had inherited in the words 
of Mr. Hazra the common law, v inherited the principle of Actio personalis 
tnontur cum persona. 


“Be that as it may, it is clear from Section 89 of the Probate and Adminis- 
_ tration Act which is in the same term as section: 306 of the Indian Succession 
Act that. this principle was given a go-by subject to certain exceptions in 1881. 


aa In Bhupendra Narayan Guha Vs, Chandra Moni ,Gupta(1), it was held 
that since the enactment of Probate andi Administration Act 188r in India 
the doctrine of Actio personalis moritun cum persona does not form part of 
the law on the ground that the Legislature did not intend to perpetuate a 
doctrine so archaic and. unjust. ` 
Mr. Sen, learned counsel appearing for the applicants submitted that 
section 306 of the Indian Succession! Act is not applicable to this because of 
four separate grounds, 


-Firsily, Section 306 is not applicable to the nnus 
Map os section deals with an executor and not the heirs. 


| Thirdly, the action for defamation mS to in Section. 806 is only re- 
ferable to defamation as defined in the Indian Penal Code. 


(1) (1026) LL.R. 59 Cale. 987. ° : 


* 


' ' ; i 
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Fourthly,- section 306 refers to a criminal proceeding and not to a Civil 
proceeding for:the word used. in “prosecution " Sectión 306 of the Act is as 
: follows: — 


"E 
^ 
, 


“ All demands -whatsoever and all rights to prosecute or ‘defend any. 
` action or special proceeding existing in, favour of or against a person at , 
the time of his décease, survive to and against his executors or — i 
tors; except cause of action for defamation,, assault, as defined . 
the Indian Penal'Codé, or other personal injuries not catising ‘the death 
of party; and except also cases, where, after the death of the party, the 
relief sought ee not be enjoyed or granting it would be nugatory.” à 
This is not one of the Sections which is excluded by the Act itself in' regard 
to its operation on Hindus. Hence, Section 306 of the Succession Act is ` 
applicable to Honey E l i . E 
| The dot deals not only with Executors but also with the Administra- 
tors. ‘Therefore, if a Hindu does not leave a Will, his heirs -can- take a Letter 
of Administration. ‘Therefore, consequently a will or a Probate is not a sine 
qua non foi EE: application of uns section. uw 


¥ 
i 


In my opinion, the worde “as defined in the Indian Penal Code " qualify 
the preceding. word “assault” and does not qualify the word ' ‘defamation f 


Assuming it does, the word ' defamation ' (as defined in the Indian Penal 


Code) is' wide enough to embrace ` the npe of. defamation in a case of 
tort. i 


The won prosecute ' .no, doubt is ordinarily associated in India with 
Criminal Prosecution. In ‘the’ context of this section, however, it is clear that 
the word ` prosecution ° is referable only to Civil cases or proceedings. More- 
Over, ne word ‘ prosecute’ is preceded by the words ‘all deriànds whatsoever 
EPEE E ee t and followed by its. counterpart id OF defend any action 
or special proceeding "> ei 7 


£z 


In this view of the matter I am again unable to aecept the contentions " 
advanced on behalf of the applicant. à DAS 


l Mr. Seri submitted that under the Coinmon Law of Riigland: which is 
applicable to India, the hearing is concluded or can be treated as concluded — - 


ar 9 
à \ à 
` " [i 


, 


! ` [3 * ^s 
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. As soon as the evidence is over. Or, in other words, it need not wait till the 
stage of me conclusion of the arguments, j 


ry. E T 


' Mr, dlukdar on the other EY contended that the Common Law of 
England does not support the contention advanced on behalf of the applicants 
and alternatively the doctrine of nun-pro-tune cannot be applied because the 
delay in hearing the argumentj was caused by the applicants and not by an 
.act of the court and in any event the Common Law is not applicable to India 
for the field’ is covered by. the provisions of the Civil Procedure Code. ' 


: Jn. Archbold's practice of Common Law "Division of High Court of 
Justice(1), inter alia the following observations Occur: — 


. 
(T 


'* . The Court will in general permit a judgment to be entered nun-pro- 

tune, where the signing of it has been delayed -by the- Act of the Court. 

Therefore, if a ‘party die......... after a motion for a new trial or after a de- 

murrer set down for arguments and pending the time taken for arguments 

E ....the court will allow judgment to be entered up after his death 

nou-pto-tune in order that a party n not be prejudiced by a delay arising 
COUR an act of the oun = hos 


t 


H 


.In Toomi Legal Maxim, l0th Edition, thé doctrine is dealt with as 
! follows: — 


. 
"n - ` á - A Um 
i - 


“This maxim is founded’ upon justice and good sense; and affords a 
safe and certain guide for the administration of the law " (b) In virtue of it, 
where a case stands over for argument on account of the multiplicity of 
business in the court, or for judgment from the intricacy.of the question, 
the party oüght not to be prejudiced by that delay, but should be allowed 
to enter up his judgment retrospectively to meet the justice case(c) and, 
therefore, if one party to an action died during’ a curia advisari vult, 
judgment may be entered nun: pra tine, for the delay is the act of the 
‘court, for which neither party should suffer(d). 

In a case involving issues both of law and fact, the issues of fact were 
tried in. August, 1848, a verdict was found for the plaintiff, and a rule for 
'a . new; trial „was: discharged’ in Trinity Terms, 1844; in the 

dis same term. the-, demurrers were set ‘down. . in the special paper, 


- 


ay 13 ‘Edition Vol. 11 E 1248—1249. : 
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but did not come on for argument until May, 1845, when judgment was 
given upon them for the plaintiff. The plaintiff, having died in March, 
1845 the Court made absolute as rule to enter judgment as if-Trinity Term, 
1844(e). . It may be here mentioned that the power of the Court to enter 
judgment nun pro tune does not depend upon statute(f). It is a power at 
common law, and, in accordance with the ancient practice of the Court, is 
adopted in order to prevent prejudice to a suit or from delay occasioned 
_ by the act of the Court(g) where, however the delay is not attributable to e 
the act of the court, the above maxim does not apply(h). ba 
It i is difficult to hold on the materials before me that delay was caused by l 
an act of the plaintif. Hence the delay was caused by an act of the Court. 


Hence, the present case falls within the exception of the Common Law 
rule provided its application has not been excluded by the Civil Procedure Code, 


ant 


- Order 20 rule 6 of the Civil Procedure Code provides as follows: — 


/."(1) The decree shall agree with the judgment it shall contain the 

number of the suit, the names and descriptions of the parties, and parti- 

. culars of the claim and shall specify = the relief granted or other 
determination of the suit. 


(2) The decree shall also state the amount of costs incurred im the 
suit, and by whom or out of what property and in what proportions such 
costs are to be paid. u 


(3) The court may direct that the costs payable to one party by the 
other shall be set off against any did which is admitted or found to be due 
from the former to the latter " 


Therefore, it is necessary to find out hen “the conclusion of the hearing " 
. takes place. 


! 


Order i8, Rule 2, is as follows: — 


“(1) On the day fixed for the hearing of the suit or on any other. 
day to which the hearing is adjourned, the party having tbe right to: begin ` 
shall state his case and produce his evidence in support of the issues which 

he is bound to prove, - 


b 


^ ^ = j 
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(2) The other party shall ten: state his case and produce his Sne 
e any) and may then address the court generally on the NE case. 


(3) The party beginning may then reply generally on the whole 
case ", - ; : 


Orde 20 rule l is as follows: — 


“The Court, after the case has been heard shall Pronounce judgment 
in opén. Court, either at once or on some future day, of which due notice 
shall be given to the pum or their pleaders ". 


The tight to aE arguments is a valuable right and is embodied in 
. the Civil oe Code, 


Order 18 rule 2 makes it abundantly clear that the hearing is not concluded 
on the closing of the evidence by the parties but is concluded when the argu- 
ments have: been advanced by the parties. The stage of giving judgment arrives 
after the suit is heard as indicated by Order 20 rule 1. Order 20 rule T is 
not applicable it terms to the High ‘Court but the fU is substantially 
Jfodowed in the Original Side. i 


Therefore, Order 20, rule 6 of the Civil Procedure Code should be read in 
_the light of the provisions of Order 18 rule 2 and, Order 20 rule 1. If that 


is done, in my opinion, the hearing is not concluded until the arguments are 


da) by the parties, 


| In this view of the matter, I am unable to accept the contention advanced 
on behalf of the applicants in this case. . 


. According, it is with some regret, I dismiss the application. 


In the circumstances of this case, I will not give costs to the respondent 
who has succeeded in this matter, 


Suit dismissed with cost. 


t 
è 
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e og i CIVIL RULE , , 
, Civil | 
1959 Before ihe Hon'ble Mr. Justice D. N. Sinha, 
—— | TUNES 
March, 9. SHIROMONI PROSAD BHAKAT 
. Vs 


IHE COMMISSIONER OF AGRICULTURAL INCOME TAX BENGAL.* 


Bengal Agricultural Income Tax Act, 1044 (Bengal Act IV of 1944)—Proceedings before 
Agricultural Income-Tax Officer, if judicial or administrative—Statutory right of appeal, 
if confers inherent right to be heard in eee of appeal—Limitation, if a question of 
fact and law requiring a hearing—Dismissal of appeal—ex-parte, where no procedure 
prescribed for ex parte admission of appeal—Limitation, when.and how to be avoided. 


In the case: of judicial proceedings or proceedings which are in the nature of judicial 
seat a the ordinary e is that! one person cannot hear evidence and ,another person 
ecide the case. ' 


' $0 far as the Agricultural Income-Tax Officer is concerned, he cannot be said to act 
judicially for all purposes. Under Secttion 41 of the Bengal Agricultural Income-Tax Act, 
1944, he has some judicial powers. Apart, however, from heaiing evidence of this description, 
‘the Agricultural Income-Tax Officer has also administrative duties. d 


Mere computation of liability to pay tax is not a judicial act, but is an administrative 
act. But if the process jnvolves not merely computation,- but also the exercise of deter- 
mination or the evaluation of issues upon which two views may be éxpressed, one in favour 
of thé assessee and another against him, then it cannot any longer be called a mechanical 


computation, for jn that event no assessment is possible by, a person who has not looked 


into the evidence or heard arguments, 


Where there is a statutory right of appeal, there ía an inherent right given to the partics 
to be heard in support of the appeal. . 


/ 
A limitation is as much a point of law and fhct in an appeal as any other. Where the 


point was whether the pee could be excused, there were serious questions of fact and law 
involved. This requied a hearing at which the party concerned could address the appellate 


authority and engage the service of lawyers, if necessary. 


It js wrong’ to dismiss an appeal ex parte where there is no procedure laid down for 
«an ex parte /' admission of an appeal.” 


If, on setting aside the impugned assessment order, further assessment will be barred by 
limitation, but such bar would not apply to appeals and revisions, the Court will quash the 
appellate .or revisjonal order in order to avoid the bar of limitation. 


‘The material facts will appear from the Judgment: — 


Nirmal Chandra Sen with . Mr. Shyama Pada Choudhury—for the 
Petitioner. 


'hakravarty with Mr. Smiriti Kumar Roychowdhury, Mr. 
ke Chandra Sen—for the Opposite Parties No. 1 to 4. 


. 1613 of 1953. 


1 wow Ld 
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The judgment of the Court was as nos 


petitioner is an assessee under the Bengal Agricultural Income-Tax Act, 1944 
(Bengal Act IV of 1944) hereinafter’ referred to as the Act. In connection with 
the assessment for the year. 1948-1949, the petitioner furnished a return under 
Section’ 24(2) of the said Act on 10th September, 1948 and produced his books 
of accounts; and documents before Mr. K, Chakraborty who was then, the 
Agricultural Income-Tax Officer dealing with the petitióner's assessment. On 
the 3rd, 4th, 6th and 9th September, 1952: Mr. Chakraborty looked into the 
books of accounts and ather documents and heard arguments on behalf of the 
petitioner in Miecellaneous case No. 28/Bb/R: of 1948-1949. After the hearing. 
Mr. Chakraborty returned all the books of-accounts and documents to the 
petitioner. Before he could make the assessment order, he was transferred 
elsewhere, On or about the 27th February, 1953 one Mr. R.'R. Das who had 
succeeded Mr. Chakraborty as the A.LT.O. having jurisdiction to assess the 
petitioner, passed an assessment order under section 26(3) of the Act, imposing 
a tax of Rs. 1,333-7-0 upon an agricultural income of Rs. 18,105-4-0. Mr. Das 
l did: not hear the parties, nor'did he call for or scrutinise the books or docu- 
‘ments himself. A copy of the assessment order is set out as Annexure " A” 
to the petition. . The assessment order does not' disclose the facts abovenamed, 
but is drawn up in a manner as if thd books and accounts were produced 
before Mr. Das and that he himself duly examined them and camputed the 
. figures necessary for the assessment in question. Even in the body of the order 
it is made to appear that the accounts were produced before Mr. Das, but 
this is not-a, fáct. On the 9th June, 1953 the’ petitioner filed' an appeal against 
- the assessment ordér beforé the Assistant Commissioner. It is said that the 
delay in filing the memorandum of appeal ‘was otcasioned by the fact that the 
certified copy of the assessment. order was received by the petitioner only on the 
29th May, 1959. On the 2nd Septémbér, -1953 the ‘Assistant Commissioner 
passed an order rejecting the appeal of the petitioner, merely upon perusing a 
report which hé had called’ from the A.LT.O. ‘On the 6th September 1953 
the petitioner was informed that his appeal | was barred by limitation and was 
not admitted. On the ‘12th November, 1953' the petitioner filed a revision 
petition before the Commissioner. In the revision petition a complaint was 
made that the. Assistant Commissioner had ‘arrived at his conclusion thad the 
‘appeal was time barred without giving the petitioner a hearing. The finding 
of the A.I. T O., by ‘which was meapt the assessment’ order, ‘was also challenged. 
On the 7th December 1953 the petitioner's , advocates was informed that an 
application for revision ‘tinder section 87(2) of ‘the said. Act’ could only be filed 
against one order at a time. It was pointed out that there was no provision 


à í 


D. N. Sinha, J.:—The facts of this case are briefly as follows: The 


o 


~ 
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for the inclusion in the same revision petition of a prayer. for revision of 2 or 
more orders passed by different subordinate authorities. In answer to this it 
was at first stated that the hands ofthe revising authority were fettered 
and that it could deal with more than one order. However, in the end the 
petitioner agreed that the revision petition was to be considered as a revision 
application against the assessment order passed by the Agricultural Income 
Tax Officer. A point was taken before the Commissioner that while the, 
papers in connection with the assessment had been originally examined and 
the argument heard by Mr. Chakraborty the then Agricultural Income-Tax 
"Officer, on the 8rd September, 1952 the actual assessment ‘was made on the 
2ith February, 1953 by, another agricultural Income-Tax Officer, viz, Mr. Das. 
In answer to this, the Commissioner in his order dated 14th January 1955 
(Annexure," N " to the petition) has stated that the Comniissioner had asked 
for a report from Mr. Das and it appeared from the report sent by him that 
upon taking up the assessment case Mr. Das had found on scrutiny that' there 
existed detailed notes of the checking done by Mr. Chakraborty The Com- 
missioner proceeded to say as follows: — 


© 


“Shri Das considered these notes as also other papers and undertook 
verification with previous assessments. As he found that he had all re- 
levant materials and full benefit of the proceedings upto the stage that 
Shri Chakraborty had dealt. with the case Shri Das proceeded to make 
assessment, An assessment will not become illegal on this ground only. 


^ 


I have examined the case and made enquiries to see if there is any 
reason to believe that the procedure complained of has led to any excessive — 
or clearly unreasonable assessments ”. T 

The Commissioner rejected the revision application against the assessment 
order on the ground that having perused the assessment record for the year 
1948-1949 there appeared to be no reason to suspect that the procedure adopted 
had led to any failure of justice or that the assessment was unreasonable, and 
therefore, he did not find it necessary to go into the other grounds alleged 
against the assessment. I have mentioned here that one of the grounds taken 
in the petition for revision was that in respect of the assessment for the year 
1945-1946 the learned Assistant Commissioner of Agricultural Income Tax had 
made certain observations and given certain directions which were extremely 
relevent, upon tbe points raised in the subsequent year's assessment, I shall 
presently refer to this aspect of the question, which has an important bearing 


i 


E 
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in this case. Although the Commissioner stated that the petitioner should 
confine himself to one or the other ofthe order complained of, he actually 
did consider the quéstion of the appeal which the petitioner had preferred 
against the. assessment order before the Assistant Commissioner. He held that 
the reasoh for delay in filing the appeal was due largely to the time taken in 
obtaining copies and that the delay was due primarily to the laches of the 
petitioner. He pointed out that in any case an appeal lay against the order 
of the Assistant Commissioner but none had been filed. The petitioner then 
came to this Court and on’ the 23rd-May, 1955 this rule was issued. In this 
application. both the appellate and the. revisional orders as well as the order 
of assessment! have been challenged. So far as the assessment order is con- 
cerned a point.has been taken that it was not permissible under the law for 
one A.LT.O: to hear the assessment case, to look into the books and papers 
and hear arguments, and for another to pass the order. It is stated that this 
was not only contrary to law but-contrary to rules of natural justice. With 
regard to the appellate order, it is stated that according to law the Assistant 
Commissioner was bound to hear the petitioner before deciding that the appeal 
was barred by limitation. It is argued that limitation is just as such a question 
as any other, and, where an appeal has been.provided, it is inherent that the 
partiess must be heard before an order is passed. Indeed, the petitioner ad. 
vanced a number: of reasons for the delay and it is argued that if the Assistant 
Commissioner had heard the advocate for the appellant he might have been 
induced to allow the appeal or at least would not have considered it as barred 
` by limitation or might have condoned the delay. So far as the revisional order 
Is concerned, it is stated that the Commissioner had not dealt with the matter 
fully, but decided it by merely looking into certain papers, including a report 
sent in by Mr. Das referring to certain notes: made' by Mr. Chakraborty, and 
approved: of the assessment order upon the ground that it waa not unreasonably 
. large compared to previous assessments. Various points were raised, and parti- . 
cularly the point about thé appellate order regarding the assessment of the 
year 1945-46 but these were not even considered, 


Much of the arguments advanced by Mr, Sen on behalf of the petitioner 

turned around the question as to whether it was possible for Mr, Das to make 
an assessment Order without seeing the accounts or papers ‘himself, or without 
hearing arguments. I have no hesitation in saying that this procedure adopted 
. by the A.LT.O. is- to'be strongly discouraged. If indeed, the procedure of 
looking into'the books and papers and hearing arguments is adopted at all, 
then it does not seem to me clear how justice is done by one person doing all 
these things and another person making an order merely upon certain notes 


N 


22: THE: CALCUTTA LAW JOURNAL [1962 
` í | $ | i i 
made by his predecessors, The question however, is whether such a procedure 

can be declared as wholly illegal and set aside by a high prerogative writ, 

The. first case.cited by Mr. Sen is my own decision in Amulya Kuaar Sikdar 

v. L. M. Bakshi(1). This was a' case relating to departmental proceedings, In a 

certain departmental proceeding, one Enquiry Officer heard the evidence anti 

the report was made by another Enquiry Officer. I declared the proceeding to 

' be contrary to rules of natural justice. I held that if the enquiring authority : 
had the duty to come to the conclusion as to the guilt of the delinquent, upon 

an evaluation or the assessment of the evidence, then it was entirely necessary 

that should be a person who: should: himself hear the evidence of witnessés, 

I ‘further -held ‘that it was impossible to evaluate the evidence of. witnesses 

taken on’ proxy, because one of the salient features in such procedure.is to 

observe the demanour of witnesses. In that’ case, I cited a decision of the 

Judicial ‘Committee in Chanchal Singh v. King Emperor(2). In that case Lotd 


Goddard- laid down ‘a principle which I think, must bd' QUSE in all such 
cases," It runs as follows: — i: 


" It is an n elementary right of an accused person or a litigant in a civil 

.' suit that a witness who has to testify against him should give his evidence 

before the court.trying the case which then has the opportunity of seeing 

the ‚witness and ascertaining his demeanour and can thus. form a far better 

opinion as to his reliability than is possible from reading a statement or 

| , deposition. - It is necessary that a provision should be made for exceptional 

cases where it is impossible for the witness to be before the Court and it is 

only. by a statutory provision that this can be achieved. But the Court must 

~ be careful to see that the conditions on which the statute permits. previous 
evidence given by the witness to be read are strictly proved." 


In other words, in the case of judicial proceedings, or proceedings which 
are, in the nature of judicial proceedings, the ordinary rule is that one person 
cannot hear evidence and another person decide the case, But there may be 
special provisions made by stature dealing with exceptional cases. The example, 
` there is Order 18 rule 15 of the Civil Procedure Code. Under this, it is pro- — 
vided that where a Judge is prevented by. death,’ transfer or other causes from ` 
concluding a trial or a'suit, his-successor may deal with any evidence or memo- 
randum taken down ‘or made' under the rules; as if such evidence or mémoran- . 
dum’ had been taken down or made by him, or under his direction, and: may 
proceed with the suit'from the stage at which his predecessor left it. Section 
350 of the Criminal Procedure Code; lays down that whenever any Magistrate 
after having heard and recorded the: whole or any part of the evidence in an , 


(1) (1958) 62 C.W.N. 690. . d (2) (1945) 50 C.W.N, 201. 
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enquiry or a trial, ‘ceases to- exercise jurisdiction therein, the Magistrate so 
succeeding may act on the ‘evidence | so recorded by his predecessor. Section 33 
of the Indian’ Evidence Act lays down that the evidence given-by a witness in a 
judicial proceeding or before any person authorised by law to take it, is relevant 
in a subsequent judicial proceeding, when’ the witness is dead or cannot be 
found or is'incapable of giving evidence or kept out of the way or his presence 
cannot be obtained without unreasonable expense or delay. It will thus be 
seen that in such proceedings special provisions have been made to deal with 
exceptional situations. In this respect, if ihe statute is strictly followed, such 


evidence would be ‘relevant and such a proceeding would be legal. But the 


very fact that it has been found necessary to make statutory provisions in ex- 
ceptional cases shows that the normal rule is to the contrary. Normally, where 
we are to apply only the rules of natural justice, the procedure of one person 
hearing the - party concerned and another person passing a judgment cannot 


‘be supported. In my decision abovenamed.I have quoted a Divisional Bench 


K 


Judgment of this court presided over by Harris, C.J. In Sarva Ranjan Bysack 
v. Hariprava. Dassi(1). In that case, the trial Commenced before the late Mr. 
Justice Khuridkar, and. several witnesses were examined before him. There- 
after, unfortunately, the learned, Judge died and the case was continued by 
Ormond, J..who held that he could make use of the evidence adduced before 
the Khundkar, J. This was negatived by the Appellate Court it being held 


> that-the procedure adopted -was erroneous, Thé provisions of Order 18 rule 15 


were held ‘not applicable to tbe Original Side of this High Court and the 
procedure adopted was held to be bad. Before me, two other decisions of this 
Court were cited. The first is. .Hardwar Singh v. Khega Ojha(2). It was held 
there that an ‘honorary Magistrate may.not give judgment and pass sentence 
in a case unless, he has been a inember of the Bench during the whole of the 
hearing of the case. Séction 350 o£ the Criininal Procedure Code was discussed 


and held not to apply. "The next case cited is a Divisional Bench, Judgment 


of this Court. Sashadhar. Singh v. The State(3). In that case, the Additional 
Sessions Judge sent back a case for fresh trial by some other. Magistrate with 


- the direction that the prosecution evidence that was already on record should 


be utilised. ‘Thereafter, another magistrate tried the case from that point and 
complied with the directions given by, the Additional Sessions Judge. It was 
held, that. Section 350 of the Criminal Procedure Code could not apply to such 


a case, and.the trial. was bad. Mr. Sen has also argued that there was no 
` power. of delegation. He has cited’ the case of Barnard v. National Dock Labour 
eBoard(4) where it: has been held that a judicial or a quasi- des function cannot 


048) 53 C.W.N 569. Q) 1809) LL.R; 20 Calc. 870. 
E 902) 58 C.W.N. 485. . - (4) 953) 1 A.E.R. 1113. 
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be delegated. In my opinion, we are not dealing with: a question of delegation. 
One A.I.T.O. had been transferred and the successor A.I.T.Q. had jurisdiction . 
to assess the petitioner. "There is no dispute about his territorial or pecuniary 
jurisdiction. There is therefore no question of one officer, having delegated . his 


power to another in such a case. 


2e !. 


The question, however is as to whether these principles are e applicable to ^ 
the facts of the present tase. Here, we are not concerned with the case of a 
judicial tribunal, considering the evidence of witnesses which it did not hear. 
So far as the Agricultural Income Tax ‘Officer is concerned, he cannot be said 
to act judicially for all purposses. Under section 4T of the said Act, he has the 
same powers as are vested in a Court under the Code of Civil Procedure. when 
trying a suit in respect of enforcing attendance of any person and éxamining. 
him on oath, compelling production of documents; and issuing commissions . 
for the examination of witness, It has been, further, provided that any pro- 
ceeding before such, an officer shall be,deemed to a judicial ‘proceeding within 
the meaning of section 193, 196 and 228 of the Indian Penal Code. Apart 
however from hearing evidence of this description the A.LT.O. has aalso ad- 
ministrative duties. Mere computation of liability to pay tax is not a judicial 
act but .an administrative act. In. my decision in Amulya Kumar Sikdar 


. V. L. M. Bakshi(1) (Supra), I have dealt with a case where an enquiry officer in 


a departmental proceeding deals with the, evidence of witnesses. Let us see 
however, what has happened in this case I do not find from the records that 
the evidence of any witness was taken, The books of account.and documents 
were produced and the A.LT.O. looked into. them and heard arguments on 


‘behalf of the assessee, in support of his return. . Unfortunately, before he made 


his order of assessment, he was transferred. His successor A.LT.O. made an 
order by looking into the notes left by his predecessor.. However undesirable 
this practice, I. am unable, to say that in all cases this procedure must be struck 
down by a high prerogatives writ if the matter is merely one of computation 
If one officer has made a computation and left such exhaustive notes that a 
further computation was merely a mechanical process, that is say, a matter 
merely of arranging figures or computing them, then I would not go so farto 
say that such a procedure should be struck down. A computation of that des- 
ctiption would merely be an administrative process and not judicial. But if, 
the process involves not merely computation but the exercise of determination 
or the evoluation of issues upon which two views may be expressed, one irf 


(1) (1968) 62 C.W.N. 690. 
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papers and heard arguments. He made certain notes and then was transferred. 
Mr, Das came in his place but without a further hearing, and relying upon 
the notes of his predecessor made his order. As I have stated above, the 
assessment order made by Mr. Das has several defects. Firstly, his figures, 
although they are stated to be based on the notes of Mr. Chakraborty, do not 
tally. Secondly, he has declared the paddy account books not only to be in- 
complete but not kept in due course and not to be genuine. This is not only 
based on no evidence but is contrary to what has been held by the Assistant 
Commissioner in. respect of the assessment of 1945-1948. Thirdly, he has in- 
troduced. a standard of ascertainment of the paddy yield from certain official re- 
ports, noné of which appear in the record, and were not made known to the 
assessee, and does not find support from the decision of the assistant Com- 
missioner with regard to the assessment of 1945-1946. As I have held above, 
1f it was a question of mere computation of figures, it was permissible for one 
officer to rely on the notes of another. In this case, however, it is not the 
question of mere computation, 'There is involved a determination as whether 
certain claims should. be allowed or disallowed and even a determination as to 
the genuineness of the books of account. This cannot be considered as a mere 
computation. Mr, Sen appearing on behalf of the petitioner has argued that 
as a result of these defectss the assessment order passed by Mr. Das 
is a nullity. I do not see why the order is a nullity. It cannot be denied that 
Mr. Das at the relevant time had. jurisdiction both territorial as well as pecuniary 
to. assess the petitioner. It may be that the procedure adopted by him was 
irregular but' that cannot make his order a nullity. I must now mention a very 
important aspect in this case namely, that of limitation. If to-day I was to 
set aside the assessment order then: any other assessment would be barred under 
the provisions of section 38(2) of the Act. Coming now to the appeal, I have 
held that the appeal had not been properly decided because the appellant should 
have been heard. Coming to the revision I find that there are several defects. 
Firstly, it would have been considered whether a revision lay at all. Secondly, 
the order of the Commissioner was speaking order and I am unable to agree 
with the reasonings given or the method’ of disposing of the case. I have 
already indicated above the defects therein. If the Coommissioner was minded 
to revise the order he should have gone into the merits of the case and satisfied 
himself as to the correctness of the figures, by checking the same with the notes 
left’ by Mr. Chakraborty and upon which it is admittedly based. Further, the 
“Commissioner ought to have considered the objection taken, namely that the 
findings of Mr. Das were contrary to the-findings to the Assistant Commissioner 
in respect of the assessment of the years 1945-1946. He should have taken 
- account of the fact that the Assistant Commissioner had not agreed with the 


i 


A.LT.O. that the paddy account, book should be declared unacceptable. He , 
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should also have considered the point, namely, the Assistant Commissioner did 
not accept the method of computation of the paddy yield as followed by the 
A.LT.O. in respect of the assessment year 1946-1946. All that the Commissioner 
did was to accept the assessment order of the A.L'T.O. Mr. Das and compare the 
figures with the figures of the three years preceeding. This is not a satisfactory 
method and. does not give an accurate result. B 


Regard being had to all these facts, the question is what should be done 
in this case. If I set aside the assessment order then further assessment will 
be barred by limitation. I do not think that the Court should permit this if 


. there is an alternative way. With regard to the appeal it is said that a further 


appeal lay and since the appellant did not file a further appea? no relief should 
be granted so far as the order in appeal in concerned. The defect is one that 
relates to a violation of a rule of natural justice and it has been established 
that where there is a violation of such a rule, an application for a high prero- 
gative writ will always lie. I might point out that although if the assessment 
Is set aside, a further assessment order will be barred, the bar of limitation 
would not apply to appeals and revisions. J think that the Justice of this case 
will be met by making the rule absolute and issuing a writ in the nature of 
certiorari quashing the order of the Assistant Commissioner dated 2nd Sep- 
tember 1953 together with the letter dated the 5th September 1953 written 
by the Assistant Commissioner, copies whereof are annexures “F " and “ G” 


. to the petition. There will be similar writ issued, quashing the order of the 


Commissioner dated the 14th January, 1955 which is annexure " M" to the 
petition. 'The petitioner will now have.to decide whether he will go on with 
the appeal or the revision and thereafter the proceedings must take place accord- 
ing to law. There will be no order as to costs. ! 


i 
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favour of the assessee and another against him, then in “my opinion it cannot 
any longer. be called a mechanical computation, and in that event, no assess- 
ment is possible by a person who has not looked into the evidence or heard 
. arguments. It is but obvious that there is a statutory duty to hear the assessee. 
This hearing wonld be meaningless if the person who hears the case can be 
removed and the person deciding a point involyed therein be substituted, who 
a bas not heard the assessee. Let us, therefore, come to the assessment order 
itself to find out that exactly has happened in this case. As I have mentioned 
j „above,the. assessment order prima facié shows as if Mr. Das had looked into 
` „~ the, books of account and heard the parties. This however is far from being 
true. Tt now transpires from the affidavits filed in.this case that he had based ` 
his order entirely on a' scrutiny of the “ detailed notes of checking (inspection 
notes and the documents)" left by his predecessor. He made the assessment 
the basis: of those “clear notes, after due verification with previous year's 
assessment." He.said that he did so in order to avoid unnecesaary delay. The 
notes upon which Mr. Das relied, have been disclosed and I have looked into 
them: T direct that the original or the compared copy thereof should be filed 
in the record. In the assessment order, certain figures have been stated. I have 
asked the learned Government Pleader who had the assistance of Mr. Chakra- 
borty himself; to check up the’ figures in the assessment order with the figures 
appearing in the note and to tell me how they tally. The learned Government 
Pleader took time but ultimately informed me that thg identity of all the 
figures could not be established. In most cases, the figures are approximately 
near to those that are to be found in Mr, Chakraborty's note, but it is not at 
all apparent ‘as to what led to these small descripancies. That is the first de- 
fect. In some instances the learned Government Pleader was compelled to admit 
that to establish the identity of ‘figures appearing in the two documents would 
‘be speculative. I.next come to certain other. figures in the assessment order. 
Annexed to the notes-of Mr. Chakraborty- there are ‘certain schedule working 
copies of entries in the -books of account regarding the yield of paddy on the 
,  lands.of the’ petitioner let out to tenants or Adhiars. There is a note in the 
schedule that the books disclosed by the petitioner gave names of the Adhiars 
., and the quantity produced but not the respective areas of cultivation. Upon 
the strength of this note alone and indeed there is nothing else to support 
it,'Mr. Das had come to the conclusion that the accounts were not kept pro- 
. perly or in tlie ordinary course of business. He goes even further and he says 
ethat he could not accept them as " genuine." , He then proceeds to ignors the. 
return of produce that was made by the petitioner, and computes the same 
on'the basis of actual production and prices of paddy prevailing in the area 
as ‘dscertained from enquiry-held from time to time, with special referenc to 
the reports from I, R, Commissioner and the Director of Agriculture, I do 
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not know what enquiries be made or where he gets these reports, because none 
have been produced before me, and none are on record and none were shown’ 
to the assesses. I have already mentioned above tbat one of the specific -point 
taken in the petition for revision was that the decision of the Assistant Cor- 
missioner in respect of the assessment of the petitioner for the years 1945-46 
was entirely ignored. It is not at all clear.as to whether the A.LT.O. Mr. Das 


Knew anything about this order, a copy whereof is annexure "B" to the 


' petitioner should not be rejected. 


+ 


- founded. It has now been well established 


petition. But it was certainly available to the Commissioner, who in his order 
had himself tried to compare the assessment of the petitioner for the year 
1948-1949 with that of previous years. He however seems to have completely 
overlooked the fact that in the decision of the Assistant Commissioner re- 
lating to the years 11945-46 it was held that the paddy account book of the 
It was further held that the lower yield 
of paddy as disclosed by the petitioner was not necessarily incorrect and should 
not have been ignored by the A.I.T.O. Also it was held that certain lands 
which were stated by the petitioner not to be under cultivation could not be 
considered as under cultivation, ignoring the contentions of the .assessee. It 
is plain that these conclusions are entirely contrary to that of the A.LT.O., 
Mr. Das regarding the year 1948-1949. 7 l 


So far as the order of the Assistant Commissioner in appeal No. 664/1958- 
: 1954 is concerned, that is to say, the appellate order in this case, the complaint 
js that the appeal was disposed of on a preliminary point, namely, that of 


limitation without hearing the appellant. In my opinion this complaint is well 
that where there is a statutory right 


ght given to the parties to be heard in support 
Baiha v. Prabirendra Mohon Tagore. ‘There 
* admission of an appeal" A limita- 
in an appeal as any other. ‘In fact,- 


of, appeal, there is an inherent ri 
of the appeal. See Bhagat Ram 
is no procedure laid down for an exparte 
tion is as much a point of law and fact 
so far as this appeal is concerned, it proved to be a fatal point. It was not 

a question of merely deciding as to which ‘provisions of law regarding limitation : 
applies. In this case, the point was whether delay could be’ excused. Upon. 
this point there were serious question of fact and law involved. It had to 


be considered whether in such an appeal there was any'jurisdiction to excuse. 
the delay and fruther a decision upon the fact as to whether the delay was such, 
ich the party concerned 


as could be excused. This required a hearing, at whi 
could address the appellate authority and engage the services of lawyers, if. . 
‘necessary. It was entirely wrong to have dismissed the appeal exparte. . 


The: position therefore is briefly as follows: The Original assessment case. 
was heard by Mr, Chakraborty. He looked into the hooks of account. and 


- 
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of the said schedule provides that for the purpose of ascertaining the ‘ abate- 


ment under tlie Act in respect of any chargeable accounting period the Capital , 


of a company shall computed in accordance with rules 2 to 4. So far as is 
relevant to this case rule 2 provides that “the Capital of a Company shall be 
the suín of the amounts of its paid up share Capital and of its reserves in so 
far as they have not been allowed in computing the profits of the company 
for the purposes of the Indian Income Tax Act, 1922." Further under rule 3 

"so much of the premium relaised by a company from the issue of any of its 
d as is retained in the business shall be recorded as forming part of iis 
paid up Capital for the purposes of rule 2.” 


According to the assessee the ‘ Capital paid in surplus’ represents premium 
which was realised at the time the assessee issued its shares. Alternatively, it 
is contended that the excess of the value of the assets taken over the paid up 
Capital of the Company has always been treated as a reserve and has never 
allowed in computing the profits of the company for the purposes of the 
Indian Income Tax Act and hence the same is to be taken into account for 
computing | its Capital. s 


The chargeable accounting periods with which we are concerned in this 
Case are five, they extend from: — | 

(1) 14-1946 fo 30-11-1946. | 
(2) 1-12-1946 to 31-3-1947. 

(3) 14-1947 to 31-12-1947. 

(4) 1-1-1948 to 31-12-1948. 

E (6) 1-1-1949 to 31-83-1949. . 


For all these accounting periods the ' Capital paid in surplus' remained 
the same. The earned surplus has varied from time to time but it has always 
gone oh increasing and is said to represent that part of,the profits of the 
asséssee which has been set apart after the distribution of dividends. 


The facts relating to the accounts of the Company are as follows: — 


The assessee is a non resident company. It was in cotporated in the State 
of Delaware in U.S.A, with a capital of $10,000,000 divided into 1,00,000 
shares of the per value of $. 100 each. The object of incorporation was to take 
over all the assets and liabilities: of two existing companies, namely, socony 


vacuum Corporation and Standard Oil Company (New Jersey) in the Far East. 


The net assets of these two contributing Companies in the Far East stood in 
their books on 1-1-1984 at the following figures: — 


t 


oc 
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Socony Vacuum Corporation aw a e $97.715.701 
Standard Oil Co. (New Jersey) "e ..  $46.767.397 
$144.483.008 


As consideration for the transfer the said two Companies were each allotted 


49,995 shares in the new company, the Soconey Vacuum Corporation being 


allotted in addition serial bonds of the face value of $13,093,000. 5 shares of 
the new company were allotted to each of the old companies for payment in 
cash. The allotment of these.bonds of an amount less than the difference 
between the net book value of the assets contributed by'the two companies 
was said to be due to the circumstance that the contribution of the Standard 
Oil Company (New Jersey) was considered to carry with it considerable intan- 
gible values (such as oil wells) not reflected in the book values. The new com. 
pany, the assessee before us, after taking over. the assets from the said two com. 
panies entered in its books of account the exact value of the assets taken over 
and the difference between the book value of the assets and the actual purchase 
consideration on the basis of par value of the shares was credited in an account 
under the head ‘Capital paid in surplus.’ In the book4 of the vendor com. 
panies the transactions were recorded as follows: — 

* i 


STANDARD OIL CO. (NEW JERSEY) 


Shares account of Standard Vacuum Oil Co. 5 shares pur- 


chased for cash l etl $500 

49,995 shares purchased (for contidesdton other than eu 
“(value of net assets taken over " dee 346.767.397 
$46.767.897 


SOCONEY VACUUM OIL CO. 


~ 


5 shares purchased for cash 49,995 shares purchased for 


consideration other than cash . s "^ $500 
(Value of net asset), 97,715,702 Less Face value of foll l : 
paid serial bonds 13.093.000  . 2x oe $84,622,702 


$84,623,202 
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ORIGINAL CIVIL 


Civil 
Béfore the Hon'ble Mr. Justice G. K. Mitter and 1962 
P Hon'ble Mr. Justice A. N. Ray. A 
january, 29. 
COMMISSIONER OF INCOME TAX CENTRAL, CALCUTTA 


- Vs. 
STANDARD VACUM OIL COMPANY.* 


` Business Profits Tax Act, 1947 (Central Act XXI of 1947) Sch. H, Rule 201) —Scope of— 
Reserve—Meaning of. 


“Neither “ Reserve ^ nor “ Premium " has beri defined in the Business Profits Tax Act, 
1947. Therefore, the plain and ordinary meani plicable to these words have to be taken 
Into account for the purpose of finding out w e E: " Capital Surplus Paid In” can be 
‘described either as a ''Premium " on issue of shares, or a$ a '' Reserve ", and whether 
‘| Earned Surplus ” can be described as a “ Rese " for the purpose of the Act. 


Rule 2 1) of Schedule IX to the Business Profits Tax Act, 1947, only excludes reserves - 
which have created out of allowances permissible under Section 10 of the Indian Income- 
Tax Act, 1922: If the Company has any reserves created before the commencement of the 
Act of 1947, which were n duction: under Section 10(2) of the Act of 1922, the same 
can be legitimately added to the paid-up share capital of a Company to find out the abate- 
ment permissible under Section 10(2) of the Act of 1922. Again, any reserves which have 
been created out of taxed profits can be similarly added. 


After the Indian Income-Tax Act, 1922, came into force, it would be open td the Com- 
pany to create reserves out of allowable deductions’ under Section 10(2) of the Act of 1922 
as well as out of net profits after payment of the tax Rule 2(1) of Schedule II to the Act 
of 1947 would-exclude the first kind of resserves, but not those of the second kind. 

It is not that unless the Directors ofa Company made a recommendation, accepted later 
on by the Shareholders, to describe a particular sum as a reserve, it could not be taken as 
such for the.purposes of the Business Profits Tax Act, 1947. 


The terminology used does not matter. dt is ne to ascertain the substance of the 
uansaction. 
The material facts will appear from the judgment: — 
A. C. Mitra with Balai Pal—Counsel. for the Appellant. 
. Sachin Chaudhuri, N. Palkhivalal with S. R. Das Gupta—Counsel for 
the Respondent. 
The judgment of the Court was as follows: — 


C. K, Mittór, J.:—The matter arises out of a reference under section 66 (2) 
of the Indian Income Tax Act read with section 19 of the Business Profits Tax 
Aa. : The points of*law involved are (1) whether an amount shown in the 
balance sheet of the assessee company year after year at the same figure under 
the head ‘Capital paid in surplus’ or represents premium realised from! the 


`‘ 
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issue of shares as contemplated by rule 3' of Schedule II of the Business Profits 
lax Aet, 1947 and (2) whether the several amounts appearing in the balance 
sheets of the assessee company shown as ' earned surplus ' at the end of each 


year should be treated as reserves within the meaning of sub-rule (1) of rule 2. 


of the said Act. A further question also arises namely, whether the ‘Capital 
paid'in did can be treated as a ' reserve’ within the meaning of the Act. 


: The Business Profits, Tax Act (hereináfter referred to as the Act) which 
came into force on April 11, 1947, had for its object the imposition of a specia] 
tax on income arising from business by reason of the abnormal profits made 
in consequence of the War. This tax was over and above.the levy under: the 
Indian Income tax Act, 1922. The Act, however, was not rhade to apply to 


the whole of the profits made in a business and a part of it was allowed to be | 


left out of account in the computation of profits for its purposes. 'This was 
done by providing for ‘abatement’ namely, a sum which bore to a sum equal 
to in the case of a company like the assessee six per cent of its Capital on the 
first day of any ‘chargeable accounting period’ computed in accordance with 
schedule II or. one lakh rupees whichever was greater. The capital, however, 
was net limited'to the paid up Capital but, was also to include certain reserves 
and any. Premium realised by a Company, from the isse of any of its shares 
and, retained ‘in the business. The life of the Act came to an end on "March 
31, 1949. Under section 2(4) of the Act ‘chargeable accounting period ’ means 
any ‘accounting period’ which fell wholly within the term beginning on ‘April 
1, 1946 and ending on March 31, 1949 and Where any ‘ accounting period’ fell 
partly within and partly without the said term such’ part of that accounting 
period as fell within the term. The ‘accounting period ' in. relation to ‘any 
business means any period which had been determined as the previous year 
tor that business for the purpose of the Indian Income. Tax Act, 1922: For 
our purposes ‘Company’ under the Act meang a company as defined in the 
‘Indian Companies Act, 1918 * * * * > and includes any foreign asso- 
ciation, whether incorporated or-not, which the Central Board of: Revenue 
may by general or special order declare to be a company for the. purpose of the 
Act. ‘ Taxable. profits ’ meang,the amount by which the profit during a charge- 
able accounting period exceed the abatement in respect of that period 
‘Profits’ under the Act means profits as determined in accordance: with 
Schedule 1. Section 4 of the Act is the charging section under which. tax is 
payable on the amount of the taxable profit during any chargeable: accounting 
period Calcuated at a sum equal to 16 2/3%'of the taxable profits. Schedule 
l contains rules for the computation of profits for purposes of the Act. 
Schedule II contains rules for computing the Capital of a company and rule Į 


i 
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Thereafter the serial bonds were redeemed and in the books of the assessee 
company somie adjustments were made in the account styled, ‘ Capital paid in 
surplus’ and the original figure of $121,391,098 was reduced to $117,561,317. 
This amount continued to appear in the balance sheet year after year until 
December 31, 1945. Leaving out of account the adjustments referred to above 
the difference between the net value of the assets transferred and the face value 
of the shares together with the per value of the'serial bonds alloted to Sorone 
Vaccum Corporation was represented by the figures: $117,561,317. 


Both the vendor companies disclosed in their books of: account as the cost 
| of the respective investments in. the shares of the assessee company, the value 
. of the assets which they transferred to the assessee company. In all assessment 
proceedings for the ‘purpose ‘pf depreciation, the value of the aforesaid assets 
was taken at cost. A summary of the consolidated world Balance Sheet of the 
assessee as on December’ 31, 1946 taken from the statement of case is 
given below: 


Consolidated Balance Sheet at December 31, 1945. 
(Relevant for the chargeable Sean period from 1-4-1946 to 











30-11-1946). 
Assets :— - 7 Liabilities Capital stock & surplus. 
Current Assets $143, 376, 559 Current liabilities . — $70.187,822 
Govt. of India Due to Subsidiaries 
Compulsory Excess - . Not VPISOR OBEN. $92,260 
Profits Tax Deposit ' 
(Recoverable) :, ^ $1. 755,597 Deferred credits $161,387 
Due from Soconey Reserves —— $26,122,646 
Vaccum Oil Co. 
Investmentss and  ' Capital stock _ 
Standard Oil Co. l surplus $10,000,000 
— (New Jersey) ' = = $50,000,000 - 
! . . Capital surplus , 
j paid in (no change 
incorporated and AN during the year 
advances '"  $25,071,665 $117,561,317 
Fixed assets $33,044,888 Earned 
| surplus $29,557,597 
Deferred charges ‘$434,820 - $147,118,914 
$253,683,029 E $26,688,029 





- 
Jos ic » “ * 
ppan * * ee 
CEE - 


4 $ yn RR 
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It will be noted that in ‘contrast to the system prevailing jn India asséts | 


are accounted for in. the left hànd Column and Capital and liabilities on the 


light hand side. 
we are concerned are the last two. 


For the year ending or December 31, 1946 which is Po for, two 
chargeable accounting periods from 1-12-1946 to, 31-3-1947 and 1-4-1947 ` to 
31-12-1947. the surplus shown by the assessee included the ' Capital paid in sur- 
plus ' of $117,561,317 and earned surplus of $49, 912,968. For the chargeable 
accounting period' 1-1-1948 to 31- 12-1948 the Capital, surplus paid in is the same 


The figures under the Leg capital and i with which : 


and the earned surplus is $56, 774, 805, that for the: gear ended’ 31-12- a shows  ' 


the earned surplus as $73, 766, 592. 


* earned ‘surplus ’’ is prs tie: statement of. ease shows that 


So far as 


the figure stood at: $29,557,597 for the chargeable accounting period: ending | 


at $43, 912,968 for periods ending 31-3-1947 and 31-I2-IM7, at 
for the period ending 31-12-1948 and at 73,766,592 for the period 
ending 31-12-1949. The finding of the Appellate Tribunal is that the assessee 
company was retaining ` the aforesaid sums out-of its current profits for the 


90-11-1946 


purpose of its business expansion. 


the Eis ES and the earned surplus ue dollars) as follows: — 


Jj 


The.tribunal further found the net pon 


Previous ' Balance of . 
.Balance of Appro- earned sur. Assets 
^ Year: earned sur- Net profit — priations. plus at the at costs, 
. plus. for the year. ^. end of the^ 

— year. - S 
945 16,299,765 13,257,814 29,567,597 — 76,541,674 
1946 — 29,557,597 24,865,370 10,000,000 43,912,968- 82,534,237 
1947 43,912,968 — 22,861,837 ‘10,000,000 56,774,805 110,767,579 
11948 56,774,805 - 36,991,787 20,000,000. 73,766,592 196,720,177  . 
1949 73,766,592 38,882,589 20,000, oY 02,649,181 207,450227 — 


The Tribunal recorded that the’ assessee , withheld very substantial part of 
yearly profits for the purpose of reinvesting into its business and although such 
withholding of profits had not been specifically | termed as reserves in the 


~ 
` 


account of the company there was ho doubt that the figures represented . 


reserves "which should be added to the paid up Capital under rule 2(1) Ge 
Schedule II to the Act. i 7 

The. Tribunal negatived the contention of the Revenue that ' earned sur- 
plus ' E a the balance of the profit and loss account. The find- 


-— 
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ing of the Tribunal.i is fortified by a, comparison. of the value of the fixed assets 
which went, from $i 69 
on rising, om $ 00,000, _dn,, 1944 to $276, 000,000 in 1962. 


1 
J 1a Mij 


"The Iričome tax officer relied' on the e judgment. of. the Bombay High Court 


- in Century: Spinning & Manufacturing Co,’ 's case to negative the contention of 


the assessee „that the, earned „surplus ' constituted. a reserve. _ Before the Appel- 
elate Assistant Commissioner. the assessee ‘pointed out that in the American 
, System of accountancy t the appropriations for. „the year are to be made during the 
, year and even the dividend. which is declared just after the close of the year 
is, passed through the relevant earned surplus account which’ is termed as profit 
and loss account in India, The Appellate Assistant. Commissioner recorded 
that surplus in each year had been reinvested in the business. Before him it 


, Was argued that the practice of transferring profits to general reserve was not 


. prevalent, in America and consequently the 'earned surplus' amounting to, 
$29, 557,597. at;the end of. the, year 1945. should be: treated as general reserve. 
and taken inte account in computing the Capital of ‘the company for the pur- 
pose of the Act. ‘The Appellate Assistant Commissioner agreed that the accu- 
mulated balance i in the profitand loss account had actually been invested in the 
business and. there, was; no regulation in, the American Income tax Act for setting 


, apart any, part-of the profit , in general reserves but he went on to add that as 


. the assessment, was under the Indian Income tax “Act the assessee must set 
. aparta particular amount out of the. profit to reserve in order to get the same 
taken: into account for the pur pone of. Computátion.. of Capital. 


- The assessee claimed dist the amount of $117,561,317- disclosed under the 
"Capital surplus paid in',was, premium realised on the issue of the shares i 
the transferor-companies and as such within the meaning of the word ‘ premium’ 
"as used in rule.of 3 of Schedule II to. the Act. Alternatively, it was claimed 
‘that it formed; part, of the reséryes as -enyisaged in rule 2 of schedule II and 
hence to be-considered in computing the average capital. , Further the ‘earned 
suplus” disclosed in the various accounting years should be treated ag reserves 
. within the meaning of rule.2 of schedule II of the Act and also to be included 
in the UM .o£, the, average capital - . 
‘Both the "dücome. tax officer - and. the Appellate Assistant Commissioner 

~ negatived.the. claim of^ the assessee, on all the heads because the company 
_ “although asked to "produce a copy of the ofiginal agreement between it and the 
two vendor companies at the of incorporation, did not produce the same on 
‘the ‘ground-that there was no such agreement, further the assessee did not 
. produce the relevant resolution. of the Board of Directors on the ground that 
there were certain confidential reasons which stood in the way of doing so. The 


i i 
1 


_ 
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. Income tax officer held that so far as ‘ capital surplus paid in ° was concerned, 
it could only be regarded as premium on shares if at the time of their issue it 
had been stated that the shares could not be treated as having been issued 
at a premium merely because the transaction leading to their issue actually re- 
sulted’ in, a surplus to the company, Both the Income tax officer and the 
Appellate Assistant Commissioner were:of the view that this amount could not 
be included as ' reserves ' as it had not been created out of the profits of tHe 
» company within thé meaning of Rule 2 of Schedule II to the Act. . ‘They’ relied 
on the judgment of Chagla, C.J:, in. the case of Century Spinning Mill. They 
' further negatived the claim of the assessee' with regard to the ‘earned surplus' ; 
on the basis of the said decision of the’ Bombay High Court namely that they 

` had not beén set apart or allocated. as reserves. ; à 


As already noted the ‘Tribunal however took a. different view and the ques- 
, uons. formulated by this Court on the application of the Commissioner of 
Inenigtax are as follows: ) 


E Whether on the facts found the Tribunal was right in holding 
=. "that the sum’ of $117,000,000 appearing in the Balance Sheet of the 
assessee company under head ' capital paid in surplus’ and constituting 

the excess of, the book value of the asssets over the face value of the 
shares represented. premium realised from the issue of íhe shares as 
.contemplated by rule 3 of Schedule II of the Busness Profits Tax 


Act, 1947 P” 


(2) " Whether on the facts and in the circumstances of the case the 

Tribunal was right in holding that the fact that the amount in ques- 

. tion had been built up out of capital and not out of taxed profits 

would not prevent it from being reserve as contemplated by sub rule 
(1) of rule 2 of Schedule II of the Business profits Tax Act?" 


(3) “Whether on the facts and in the circumstances of the cases the ' 
Tribunal was right in holding that the sum of $29, 000,000 odd, 
$43,000,000, $56,000,000 odd and $73,000,000 and odd for respective 
years appearing in the Balance Sheets of the assessee as ' earned 
surplus’ could be treated, as a reserve within the meaning of sub- 
rule (1) of rule 2 of the Schedule II of the Balance profits tax Aet?" 


Neither of the words ‘ reserve ‘ or’ premium ' has been defined in the Act 
and therefore the plain and ordinary meaning applicable to these words. have 


* 
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purpose Dr the Act. , 


r 
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to be taken into accétint for the purpose of finding out whehe Capital sur- 


plus paid in’ ‘can be described either as a. ‘premium on issue of shares or as a 


reserve ahd' whether ' “earned: surplus’ can be described as a reserve for the 


x 
- , 
(Pn e - te ET feos y 


According to the Indian Companies, Act Which was in force from 1946 
to 1949 it was obligatory on every company to, , Keep proper books of account 
in terms “Of section 130 of the Companies . Act of 1913. The Directors of 
every company dad to lay once at least in every calendar year before the com- 
pany in général meeting a balance ‘sheet and profit and loss account. Such 


i balarice sheet and profit and. loss account had to be audited by. the auditors of 
| tlie compariy 'as provided and the report of the auditors had to be,attached 


thereto, such report being available for inspection by any member of the com- 


‘pany. Under section 181A the Directors had to make out and attach to every 


balance sheet a report with respect to the state of the Company’s affairs, the 
amount, if” any, which they recommended to be paid by way of dividend and 


` the amount, if any, which they proposed. to carry to the reserve fund or to the 


general reserve or reserve account shown, specifically on the balance sheet, 
Under section 132 the balance sheet was to contain a summary of the property 
and' assets and of the capital and liabilities of the company in accordance vos 
the requiremerits indicated by the heads contained in the form marked 'F' 


‘the third Schedule: Form `“ F’ contains a head ' reserve’ under the ne 
e — and liabilities.’ 


t d. , QU atur - 
t 


Regulation 99 of Table A empowered the Directors to set aside out of the 
profits of the company such ‘bums as they might think’ proper as reserve or 


' reserves before recommending any dividend, for the purpose of meeting contin- 
| gencies or for equalising dividends or for any other purpose to which the 
profits of the company: might be properly applied. — " 


' Premium ' according to the' dictionary means a “reward, a bonus, a bounty 


| or something beyond the amount claimablé: If was pointed out as early as 


in 1892 in The Ooregum Gold "Mining Co.-of India Ltd, vs. Roper(1) by Lord 
Watson that "a company is free to’ contract with: an applicant for its shares; 


. and when he pays in, cash the nominal amount of the shares allotted to him, the 


company may at once return the ‘money in ‘satisfaction of its legal—indebted- 
ness for goods supplied or services, rendered by him.’ That circuitous process is 


* not essential. It has been ruled that, so long as the company honestly regards 


the consideration given as fairly representing the nominal value of the shares 
in cash, its estimate ought not to be critically examined. 5 There is con- 


r 


Q) (1892) A.C. 195-188. | 
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i sequently no legal bar to a company at its inception issuing shares to persons 
‘for’ consideration ‘othér ‘thari ‘cash,’ If the’ imonetary value of such consideration 
 excéeds ‘the “face Value df the shares Ido’ not see any ‘reason why it’ cannot ‘be 
said that ‘the’ compaby is issuing shares ‘at a premium. Ordinarily no doubt a 
transferor of the assets would insist on getting the full value thereof but‘ there 
may be considerations influencing him in taking shares in a new company in 
‘exchaiige for assets ‘which aré worth more in the Hope that the profits earned e 

; will retompetisate him foi tlie sacrifice ‘made. The more $0, if he is going to 
~ control ' tlie ‘company. '. In the casé of. the assessce company the two vendor 
, companies parted wi with all their assets in thé Far East to take: shares half and 
"half consequently, the ‘trangferor companies did not really stand to loss anything, 
far exceeded tlie ` per, value 'of they shares the’ asiessee company must be said 
' to have been fortunáte enough to have issued’ its shares ata premium. " “ Further 
as the aiount of ‘$17,561,317 has. all along been ‘shown as the’ ' capital" sur- 
` plus paid in’ it can be, said that the company; ‘has’ treated the said anioünt as 
a resérve withoüt usitig ‘the said word. "This is the view ‘which was taken by 
the Incométax Appelláte Tiibunal. mE 


Cat. 


, "AS against this, it has been contended that the shares can -be said to, have 
been issued. at a. premium ‘only . when théy have been ‘issued for cash in excess 
of their.face.yalue and, reliance was placed on the case of Drown vs. Gaumont 
British, Picture Corporation Ltd. (1) in , this connection. - In this case 
the company had been issuing shares from time to time at a premium in cash 
and such. premium .was from time to time carried to reserve. On March 8l, 
. 1936 there existed 'a balance. carried to reserve of £500,000 built up partly | 
from premiums on the issue of shares and the question . before the court was 
whether there was anything in Company: Law to prevent the company 
from paying dividends out of, assets. representing. premium received on the 
issue of shares. "Reference was made to the observations of Clauson,: J.: at 
` page- 403. “ The premium from jts. very nature is not part of the capital paid 
.up on the shares; itis the: surplus of the sum received in respect of the share ' 
'* over the amount’ required- to pay up. the share. to the extent to which it is 
treated: by the company as paid,up” and it was argued that such surplus tould 
only be in cash. . In that case there was question as to whether ' ‘premium’ ' could 
` take any, other shape ‘but from this it did, not- follow that the word ‘ premium ’ 
could not be: applied. to a case where „shares, were issued for consideration - 
other ‘than cash. ? — TN E 


Q) (1987) 1 Ch. Dividon 409. -` E 
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Until: 1948 there! was no’ statutory’ provision in England "with regard to 
issue of sháres at à premium: Section 56: of' the English Conipanies Act, 1948 
provided. that’ where a company: issues shàfes at'a: premium whether for cash 
or othérwisé!a sum ‘equal to ‘the aggregate amount or value of the premium on 
those shares shall. be: ‘transferred to ‘af’ account ‘to “be ‘called a shdre premium 
account and.the provisión of ‘the, Act relating ‘to’ the reduction’ of the share 
capital of the conipany-shall, except ‘as’ provided’ in ‘this ‘section apply as if the 
share premium account were paid up share Capital of the Company.” Similar - 


provision /was-introduced i in India for-the first: time by section 78 of the Indian 
Companies Act of 1956. 


In Head (Henry) & Co. Lid- vs Ropner e^ Holdings Ltd, (1) Harman, J. 
remarked with regard to:the issue of shares at a: premium “ every body, I sup- 
pose, who hears those words thinks ‘of a company; being in a strong trading 
position, wants further capital and puts forward its shares for the subscription 
of the public’ at such a pfice às the’ márket'im those'shares justifies, whatever it 
may be, 30$- a fl share, fb a 1 “share, or any price obtainable; and the 
10S. or £4 above the nominal value ofa’ share which’ it ‘acquires as a result 


- of that transaction is no doubt a premium. That is what is ordinarily meant 


by the issue of shares at a premium. His Lordship went on to ‘consider what 
the word “ otherwise " could refer to and said “ apparently, if the shares are 
issued for a consideration’ othér' than ‘cash: and: the value of the assets acquired 
15 more’ thar. the nominal of: the: shares’ dim jou have issued shares at a 
premium," 07 om 


we 
» 
: why 


Counsel: for the Revenue relied’ on the observations’ of the learned Judge 
“that it was with a sense of shock" at- first that one heard the transaction ; 
* *: * * © referred to'as an issue of shares at a premium," 


| 1t was argued that.thi$ went to-show that shares'could never be said to have 


been issued ata premium in England before 1948 and in Indian before 1966, 
when there was no cash passing in' thé transaction.. It would appear that the 


‘Legislatures both ‘Indian and English thought that shares issued for consideration 


other than cash. could "also-be said “to have been issued at a premium in a 
proper Case and I can see nothing in ‘the use òf the word ‘ ‘premium " as used 
by the Legislature in India in-any Act enacted before 1956 to denote that it 
must‘ be- restricted to'a transaction“in cash. In this respect the Tribunal seems 
to háve come to the right conclusion and. the-figure of $117,561,317, must Le 


‘held to bë a premium received by- the assessee company: when uou shares i» 


1934. "S gd f " xc 3 
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(1) (1952) 1 Ch. Division 124. 


The e meaning of the word “reserve” includes: (a): something 
kept for future use or stored up for sometime, or occasion. (b) something. kept 


back or held, over to a, later time or place, (c) something set apart for some . 
'. purpose or with. same and in view,,and (d): something preserved. . Apart from 
. the provisions of taking statutes a company is free, to. deal;with its profits in ~ 


such ways as it pleases and it may create any number of reserves, uid for 
instance, the reserves may- take ug: of the following. character: — 


(1) Capital reserve icluding: reserve for "TedempHon of redeemable prec 
ference shares, cae ee 


(2) BOEDNEUNE E uu of debentures, 
(8) Reserve for v replacement of plant and Machinery, 


(4) ESSEEN for r buying néw ; plant to. be added to. the euh ones, 


(5) Reserve for bad, ind doubtful debts & .. vu. 


, ty TE P A 4 


© General Reserve xi nado d TT 0 C 
E i r 
Other- reserves may be ead d by Companie for special purposes. VEX: 
cepting the last the.above reserves are all.ear marked for one or. other. purpose, , 


In view however of the provisions of the Indian Income Tax Act 1922 a Com- . 


pany is.not free to deal with the entire profits after meeting its expenses in 
any manner it likes but has to pay tax after deductions allowed. under section 
10 of the Act are taken into account, Section 10(2) (vi) of the Income-Tax 
Act allows.a company..to set apart a portion of its profits to meet depreciation 
of buildings, machinary, plant.or furniture and any reserve which a company 
may wish:to make,in this respect will. be taken into. account in computing the 
profits for the purposes of the Indian, Income Tax Act. Section 10(2) (xi) of 
the Indian Income Tax Act allows deductions in respect of, bad and doubtful 
debts. Consequently reserves for these purposes created by the company will 
` be allowed.in computing its profits for the purpose;of the Indian Income Tax 
Act, 1922: These reserves, to the extent to. which they have been allowed, will 
not be added to the Capital of the Company for the Computation of Capital, 


Rule 2(1) of Schedule II to the Business Profits, Tax- Act, .1947, in my view, - 


only excludes reservés which: have „been created out of allowances. permisible, 
under section 10 of the’ Indian Income Tax Act, 1922. Tf the company . has 
any reserves created before the commencement of the Act of 1947 which were 


\ t : So. 
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“Not deductions under section 10(2) of the Income-tax Act the same can be 
legitimately added to the paid up share capital of a company to find out 
the abatement permissible under section 10(2) (1) of the Act. Again any 
1eserves which have been created out of taxed profits can be similarly added. 


Reliance was placed on certain observations of Chagla, C.J. in Commissioner 
of Income-tax vs. The Century Spg. & Mfg. Co., Etd.(1) for the proposition 
at reserves which had not been created out of taxed profits could not be 
considered for computation of capital under Schedule II to the Act. The 
learned Chief Justice Said "in order to: determine the capital of the company , 
for the’ purpose of'this Act you have got to take the paid up share capital -of 
the company, then you have to add to it the reserves and you have to add 
only those reserves which: have been subjected to taxation. With great res- 
pect to his lordship I cannot see why reserves must necessarily have been sub- 
jected to taxation before they can be added to the paid up share capital of the 
company to determine the abatement permissible under the Act. If for instance 
a company had certain reserves created.before the Indian Income-tax Act, 1922 
came into force. I see no reason why the company cannot claim to add the, 
same to its paid up capital for finding out the abatement allowable. Rule 
2(1) of the Act only shuts out reserves which have not been allowed in com- 
puting the. profits.of the company for the purpose of the Indian Income-tax 
Act, 1922. . If the company had any reserves like a “ Capital Reserve” or 
reserve for redemption of debentures or preference shares before the Act of 
: 1922. came into force the company. can lawfully claim the same to be taken 
into account for the determination of the abatement. After the Indian 
Income-tax Act of .1922.came into force it would be open to the company 
to. create reservess out of. allowablé. deductions under ‘section 10(2) of the 
Indian Income Tax. Act as well as out of net profits after payment of the 
.tax. Rule 2(1) would exclude the first kind of reserves but not those of the 
‘second kind... LOS xe 2 ow fw ERG Í : 


Counsel for the Revenue drew my attention to the observations of the 
Supreme Court in Commissioner of, Income tax vs. Century Spinning and 
Manufacturing Co., Lid:(2), reading.“ two essential characteristics must be 
present before the assessee can avail himself of the benefit of the rule, namely, 
that the amount should not have been allowed ín computing the profits of the 
company, for the purpose of Income-tax Act and that it should be a reserve 
as contemplated by the rule. That it has not béen allowed is not denied: and 
therefore the only question is whether it can be treated as a reserve within the 


i ' E f 
(1) (951) 20 LT.R, 260-264, - , (3) (1053) 24 LT.R: (S.C.) 499-505, 
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meaning of this rule.” It was argued that this dictum showed that the 
Supreme Court was accepting the view of Chagla, C.]. that a reserve could 
only be created out of profits, subjected to taxation. I may say that tlie 
point as to subjection to taxation did not arise either in the Supreme Court 
or before the Bombay High Court and I cannot therefore hold that the 


Supreme Court meant to.lay down the proposition that reserves could OMY 


be created out of taxed profits. 


On behalf of -the Revenue it was further argued ‘that the. judenn oP > 


the Supreme Court in Certain- -Spinning.and Manufacturing Co.'s s Case(1) show- 
ed. that unless a portion of the profits were set apart for any, special purpose by 
the company, the same could not constitute reserves and that there must be a 
clear indication to show that a particular amount was a reserve of a particular 
.kind. In my view, the Supreme Court never meant to say that unless the 
Directors made a recommendation accepted later on by the shareholders to 
‘describe a particular sum as a ‘reserve it could not be taken as such for the 


-— 


purposes of the Business Profits Tax Act. The facts in Century Spinning and, 


.Manufacturing Co.'s Case(1) were that after making provision for depreciation 
and taxation a/ balance of Rs. 5,08,687/-,was carried to the balance sheet. 
The assessee in that case went. by the calender year and the chargeable 
accounting period was April 1, 1946 to December 31, 1946 in respect .of 


profits ending with December 31, 1945. On February 28, 1946 the Directors - 


recommend. that Rs, 4,92,426/- out of the sum of Rs. 5,08,687/- should be 
distributed as dividend and the balance of Rs, 16,211/- should be carried. 
forward to the next year's account. -This recommendation was accepted by 
the shareholders in their meeting on April 3, 1946. On. these facts the Supreme 
Court, held that: the Directors had clearly ear marked the bulk of the sum 
of Rs. 5,08,637/- for distribution as dividend and did not choose to make it a 
reserve. Nor did the Company in.its meeting on April 3, 1946 decide that 
it was a reserve. It remained on April 1, 1946 as a mass of undistributed 
profits which were available for distribution and not ear marked as a.reserve. 

. On January 1, 1946 the amount was simply brought from: the ‘profit and ‘loss 
account to the next year and no body with ‘any authority on aal date made 
or declared the amount to be a reserve. . 


~ 


In the Cases “of The Fitst National City Bank vs.. Commissioner of 
Income- tax, Bombay(2), the question was whether “ undivided profits " shown 
in ‘the balance sheet of ‘the bank could, be treated as reserves. “ Undivided 
profits " ‘of the’bank, which was Ses M in. the. United States of Afneri«a, 


(13 (1953) 24 LT.R, (S.C) 190-506; | 2) qen A.LR, (S-C.) 812. . 
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were found by the Supreme Court tp be equivalent to the unallocated amount 
carried forward at the end of year of account in the balance of profits and 
1085 account as known in India. This “ undivided profits” had been ignored. ' 
by. the Income-Tax Tribunal of Bombay for the purpose of determination of 
` abatement under the Business profits lax Act The Supreme Court held that 
«the Tribunal had gone wrong in this finding and on the basis of a letter from 
the Deputy Controller of Currency Washington, came to the conclusion that 
"the creation. and maintenance of the item knowf as undivided profits is a 
i€quirement of the Treasury Ruleq which are made ünder the Statute and 
therefore it cannot be said that the amount of " undivided profits" in the 
balance sheet was not allocated As a result of either à resolütion of thé direc- 
tors, accepted by the shareholders or on account of the requirements of the 
law.” The Supreme Court went on to note the difference between the system. 
of aCoulung of banking. companies in Índia and the United States and 
observed “in the system of accounting in the U.S.A. each yeár's account is 
self contained and nothing is carried forward. If after allocating the profits 
to diverse heads mentioned above any balance remains, it is credited to the 
" undivided profits " which became part of the Capital found. If in any 
year as a result of the allocation thére is a loss the accumulated undivided 
profits of the previous years are drawn upon and if that fund is exhausted the 
banking company drawn upon the surplus. In- its very nature the undivided 
profits are- accumulation of amounts of residue on hand at the end of year of 
successive. periods of accounting and these amounts are by the prevailing 
accounting practice and the Treasury directions regarding as a part of the 
Capital fund of the banking company.” | 


Tlie judgment of Supreme Court in the case of the National City Bank 
clearly shows’ that it is fot necessary for the share ‘holders to declare a certain 
sim’ as a’ reserve and according to the method of accounting adopted by a 
company a sum may be a reserve although not specifically described as such. 
‘Lhe Supreme Court accepted the explanation contained in the copy of the 
letter of the: Deputy Controller of. Currency Washington. that undivided profits 
of a bank were to be treated as a part of its Capital funds. The Supreme 
Court further noted that in the system of accounting in the U.S.A. each year’s 
account, was self contained and nothing was carried forward. 


* The "earned surplüs " of the assessee before us was not wholly a mass 
of undivided profits but as found by the: Appellate Assistant. Commissioner 
and the Tribunal it represented profits which were put into the business for the 

purpose of expansion after the declaration .of dividends when dividends "were 


. decided to be declared. 
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, Before the . Appellate. Assistant Commissioner it.was argued on behalf of the. 
assessee that the practice of transferring arly part of the profits to a general 
reserve did not -prevail in America but in view of the fact that surplus after - 
distribution of dividends was being carried forward and used in'business expan- — 
sion. it should. be treated as general reserve: The Appellate Assistant Com- 
` smissioner accepted .this argument and noted that "the accumulated balance 
, in the profit and loss account has actually been invested in the business and- 
there is no regulation in the American Income-lax Act for setting apart any 
. part of the profits in general reserve." He however went on to add “ but it 
is an assessment under tle Indian Act which providés that in order to get the 
benefit of. capital the appellant. must set apart the amount ut of the profits 
to reserve" and he could not therefore accept the claim of the assessee. : The 
Tribunal examined the table showing the earned surplus the net profits the’ 
appropriations made within the year, the earnings reinvested and thé fixed 
assets placed before the Appellate Assistant Commissioner and noted at page 
95 of the Paper Book (reproduced earlier.in this judgment) and' came .to the' E 
finding, “-that out.of the profits of the two years ending November 30, 1944. 
and November 30, 1945 no appropriations were made., ` This means that the 
total ;sum of those two. years profits were retained in. the business and were 
to that extent treated. as reserves.” The Tribunal wert on to examine the 
figures -for subsequent years up to December. 31, 1948- and found that the 
appellant company had- withhold very substantial parts of its yearly profits 
for the purpose of reinvesting in the business and there was no doubt that the 
withholding of profits constituted reserves of .the asseessee.” Therefore it 
could legitimately be said that they were used in the business in the same way 
as the capital of the company and were set apart for specific purpose namely 
business expansion. The ferminalogy used does not matter and what we have: 
got to-ascertain, is:the substance of-the transaction. ‘The Appellate Assistant 
Commissioner seems to have: negatived the claim of. the assessee on a.technical 
ground which was, in Pu a nightly ae a the Tribunal.. 

Before us it was argued that’ there was.no snaa Before the Tribunal ` 
about the practice prevalent in America with regard. to the setting apart:of a 
part of the profits of a:company by: way. of reserves as there was in the case 
ot the First National: City Bank of New York. It was argued that the ‘matter 
peing'one relating to Ametican Law it. should have been proved as a fact by 
expert evidence called for the purpose. It might have been open to “tht . 
Appellate Assistant Commissioner and the Tribunal to reject the, claim ‘of, the 
assessee on the ground that they were not satisfied with what was stated to be 
, the American practice in the matter- of Constitution of reserves but not dup 
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was no such course adopted the Appellate Assistant. Commissioner seems to have — 
been aware of the American practice of not referring to àny part of the profits 


as a general reserve. The only difficulty felt by the Appellate Assistant Com. : | 


missioner was that the"womendature used by the Indian Act had not- been 
adopted. This however did not seem to trouble the Appellate Tribunal which 
1ecorded a- clear finding that the “ earned surplus " had not only been retained 
"in the business but had actually gone into the expansion of the fixed assets. 
Ihe objection of the Revenue on this ground cannot be entertained at this 
stage in view of the finding recorded. 


- I find no  difctliy in holding that the “ Capital paid in surplus " which 
icmained constant from 1934 to 1945 can also be treated as a reserve in.the 
light of the above. "The: accounts of the company clearly show that it was a 
surplus which came in as a result of the issue of shares in 1954. It remained 
undistributed for 11 years and has figured in the accounts in the same way as 
its paid up capital. It really partakes of the nature of a reserve. Moveover 
it.has has.never been allowed in coputation of the profits of the assessee under 


_the Indian Income-Tax ‘Act, 1922 and therefore it fulfills. the test laid down 


iu rulé 2(1) o£ eae II to the Act. | 
Ihe quesstions ferred to this court must therefore be answered as 
follows: Pus i 
Question T in the affairmative: 


à i E 
Question 2 in the affairmative. 


i Question 3 in the affairmative. ` ES. 
M í e’ t aon 3 " > ‘x VE i f 
The assessee will have the cost of this reference. 
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Certified. for two Counsel. i l i j 
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APPELLATE CIVIL 


Before the Hon'ble Mr. Justice P. N. Mooker;ee and 
i ! How'ble Mr.- Justice Bhattacharjee. 


Ciil l 

ei ' RADHARANI DASI & ORS. 

—— Vs. " ( 
pes12. ' A ANGUR BALA DASI.* 


West Bengal Premises Tenancy Act, 19856 (West Bengal Act XIL of 1988), Section 13(1) (f~ 
Reasonable requirement—Status or position in life of the parties, if relevant to con- 


sider—change, if any caused to the existing law under Section 108 of Transfer of Pro- . 
perty Act, 1882 (Central Act IV of 1882), by—Serutce of quit notice under Section 106 , 


of Transfer of Property| Act, 1882, modes of. y . 


. In a suit for ejectment of the tenant on S die of reasonable requirement of the suit 
premises by the landlord, it is relevant to take into consideration the Statute or pósition 
iu, life of the parties in order to ascertain the reasonableness of such requirement under 
Scction 13(1) (f) of the West Bengal Premises Tenancy Act, 1956, 


Section 13(1) (a) of the Act applies.only to the post—Act sub-tenancies. 


. Ordinarily an act which can be done by a party, can also be done by his authorised agent. 
‘The express provision in the second part of Section 106 of the Transfer of Property Act, 
1882, about giving of notice on f of the landlord, i.e. by his duly authorised agent, 
is a redundant provisions or a provision inserted ex abundant cautela. Accordingly, .the 
non-repetition of the same in Section 13(8) of the West Bengal Premised Tenancies Act, 1956, 
does not really bave any eífect of changing the law in'that behalf. 


The only change, if any, so far as the notice to t is concerned, which might have j 


been intended to be made by Section 18(6) of the West’ Bengal Premises Tenancy Act, 1958, 
was as regards the period of the said notice, which under Section 13(0) af the Act could 
not be less than a month expiring with a month of the tenancy, while under the Transfer 
of Property Act, 1882, could have been in some cases at least much shorter. i 


In the absence of very strong evidence to the contrary, when, in the matter of service 
by registered post, an acknowledgment comes back signed or por to be signed by some’ 
person on behalf of the addressee, it is good service under the law (Harihar Banerjee vs. 
Ramsashi Roy,(1) and Nirmalabala Debi ys. Provat Kumar Basu(2) followed). 


When there was a personal tender to the addressee, and it was refused, that by itself 
would be good service. Even if it be otherwise, the last or residuary mode of service Dy 
hanging under Section 106 of the Transfer of Property Act, 1882, would at once be 
attracted and become available as the tender or delivery for personal service under the 
Act would be sufficiently impracticable within the meaning of that Section (Bisweswar Roy. 
vs. Pitambar Nath(3), distinguished). 

' It is clear from the language of Section 106 of the. Transfer of Property. Act, 1882, 
that affixing or hanging up of the notice cannot refer to the first mode of service by regis- 


‘tered post, but has reference only to the second and the third modes, namely personal . 


service and'service at residence. 


The material facts will appear from the Judgment: — . , e 


Ranajit Kumar Banerjee, Amiya Lal Chatterjee, Bhabani Sankar Bagchi 
Archana Sen Gupta—for the Appellants. "E 


(1) (1918) L.R. 45 LA. 229. (2) (1948) 52 C.W.N. 650 (664-5). 
B (1919) 51 I.C. 44. . 
~ } 


* S, A. No, 158 of 1959. : x l 204 


+ 


- 


1962] E Radha Rani Dasi & Ors. vs. Angur Bala Dasi ` 47 


~~ 


t 


Satya Barata Dutta—for the Respondent. 


The judgment of the Court was as follows: — 


t 


P. N. Mookerjee, J. :—This is the plaintiff's appeal, arising out of a suit 
for ejectment. The suit was in respect of premises No. 107A, Durga Charan 
Mitra Street, Calcutta. The plaint alleged service of the requisite notice to 
quit and, further, that the suit premises was required by the plaintiffs reason- 
- ably for their own occupation and that the defendant was`also guilty of un- 


authorised subletting for which she was disentitled to any protection under the 
relevant Rent Control Law. 


f 


The plaintifis claim to have purchased the suit premises from the pre- 
vious owner. Mzhan Lal Johuree alias Dey some time in September 1957. The 
defendant was the tenant in respect of the suit prémises at a monthly rent 
of Rs. 200/-, per month according to the Bengali, Calender. She was the lessee 
of the entire premises and it was part of the plaintiffs case that the defendant 
was residing ‘only in a small or minor pottion of the suit premises and had 
let out the remaining portion to $ub-teaants without the plaintiffs consent’ or 
the consent of the previous owner, for which subletting also,—apart- from the 

" plaintiffs reasonable requirements,—she (the defendant) was liable to forfeit 
the protection, ‘if any, under the relevent Rent Control Law. 
\ 

The: suit was filed on or about January 1958. That is, after the coming 
into operation of the West Bengal Premises Tenancy Act, 1956. It was 
clearly, then, a case governed by the said Act. 


The defence was denial of the service of the notice to’ quit and of the 

. sufficiency and validity of such service, if any, and alsa of the validity and 

sufficiency of the notice itself. The defence, further, was that the plaintiffs 

did not require the suit premises for their reasonable requirement nor was ' 

there any subletting by the defendant which would bring her within the 
ulischief of the above Act, that is, of section 18(1) (a) of the same. 


The. learned trial judge, on a consideration of the evidence before him 
found in favour of the plaintiffs on the question of the notice.to quit, but, 
as he did not believe or accept the plainiiff’s case of reasonable requirement 
and as, in his opinion, there was no sub- letting of the suit premises after the 
fuit premises after-the above Act, the plaintiffs suit was dismissed, the trial 
Judge being of the opinion that section 131) (a),of the aforesaid 1956 Act 
was applicable only to post- -Act sub-tenancies; 
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The plaintiffs have now preferred this appeal and, on their behalf, Mr. 
Banerjee has contended first that, on the.evidence befote the Court, the learned 
trial judge ought to have accepted the plaintiffs case of reasonable—require- . 
“ment. We are not impressed by this- argument. Of the two plaintifis, who ` 
. claim to be sisters;,only plaintiff No. 1 was examined and her evidence, in our 
, opinion, is not even sufficient for proving any reasonable requirement : of- 
the suit premises on her part, far Jess on the part of the other plaintiff, who 
- was her sister. The only thing that appears from her evidence is that the, 
two plaintiffs were residing in separate rented premises | and that; so: far as: 
plaintiff No. l was concerned, she was finding it inconvenient and she did 
not desire to reside with her co-tenants in the said rented premises; In the 
circumstances of this case and having regard to the status or position in life |, 
- of -the parties, as disclosed in the evidence, we do not think that the above : 
evidence would be sufficient to make Gut a case of reasonable requirement of 
the suit premises either by the plaintiff No. 1 or by plaintiff No. 2 or by the 
two of them. We may also add that tHe plaintiffs in their plaint, and plain- 
' uff No. 1 in her deposition in Court, tried also tó make out a case of reason- 
able requirement . for their nephew and mother, but the evidence on this: 
.point is.miserably. insufficient and: incredible. In such circumstances, we are 
.Clearly of the opinion that the learned trial Tudge was fully justified in rê- 
Jecting the plaintiffs case of reasonable requirement of the suit premises and' / 
his said — is aaeb ames n us, 

Coming 1 now to the maun of sub- letting, it appears to us on a reading 
of the entire evidence and, the pleadings of the parties, that the true aspect 
under the law in regard to this matter was not realised by either party. 
That the relevant section of the West Bengal Premises Tenancy. Act, .1956, 
namely, section 18(1) (a), applics only -to post Act. sub-tenancies appears to 
have been lost sight of by the parties and, necessarily, the approach on this 
point was vitiated by misconception on either side. Taking into consideration 
the circumstances of this case in the above context, we are inclined to remit 
the said question for further consideration by.the' trial Court on the evidence, 
as the Dus Eight mioa to adduce in that’ behalf. i 


— Before, however, .we make any order of remand in the light of our above 
hnding, it is necessary to dispose of one submission of Mr. Dutta on the | 
question of notice, which has been pressed before us,—and. pressed ~ „with some 
‘vigour, relying ori section 18(6) of the 1956 Act and: also upon the evidence of 
service | on the present record. “The. finding. on -this .question .of . notice was, ` 
as we have said above; against Mr, Dutta’s client in. the trial Court,. but. he, 
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has contended before us that the notice to quit in the instant case ought to 
have been held to be invalid and insufficient under the law and the service 
thereof also ought not to have been accepted as valid as sufficient. Mr. Dutta 
has contended. that section 13(6) of the above Act, when it speaks of giving 
of notice by the landlord, obviously contemplates and incorporates a change 
from the preceding law, namely, section 106 of the Transfer of Property 


, dict, which was inforce for more than three quarters of a century and which 
expressly recognised and permitted [vide second part of the section] service 


(giving) of notice not only by the landlord but also on his behalf, that is, 


, by his agent, duly authorised for the purpose. Mr, Dutta contends that in 


the context of the non-abstante clause in.its opening part, section 13(6) of the 
West Bengal Premises Tenancy Act, i1956, is to be read as permitting the 
giving of notice only by the landlord and as precluding the giving of notice 
by the landlord's agent, howsoever much he may be authorised in that behalf. 
We are not prepared to accept this submission. Ordinarily, an act which 
can be done by a party, can also be done by his authorised agent. The ex- 
press provision in the Transfer of Property Act about the giving of notice 
on'behalf of the laidlord, that is, by his duly authorised agent, appears to 
have been redundant from that point of view or a provision inserted 
exabundante cautela and, accordingly, the non-repetition»of the same in section 
18(6) of the West Bengal Premises Tenancy Act, 1956, does not really have 
any effect of changing the'law in that behalf. It may also be quite reason- 
ably contended that the phrase “unless hd (the landlord) has given to the 


. tenant one month's notice expiring with a month. of the tenancy” refers to 


the giving of notice (including the service thereof) in the then recognised 
manner, namely, as under or as prescribed in section 106 of the Transfer of 
Property Act. This is more or less patent as it is nobody's case that the 
mode of service of the notice to quit would be otherwise than under the said 
section 106; even though there is no express mention or reference of it in the 
aforesaid new section 18(6) and, it so, the phrase quoted would include the 
whole of the second part of section 106, including the giving of notice on 


‘ behalf of the landlord, that is, by his agent too. Indeed. it may well be con- 


tended that the only change, if any, intended by the section (section 13(6) 
of the West Bengal Premises Tenancy Act 1956]—if and to the extent it 
refers to the notice to quit—was in respecd of the" period of the said notice 
and upon that view, the only effect of the non-abstante clause would be as to 
o pon the same alone. : We would, accordingly, hold that, under section 
18(6) also, the giving of notice by the landlord's duly authorised agent on his 
behalf, would be sufficient as it was under the Transfer of Property Act. 
The only change, if any, so far as the notice to quit is concerned. which 
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might have been intended to be made by the section [section 13(6)], was, as 
we have sufficiently said above, as regards the period of the said notice which,. 
under section 13(6), could not be less than a month, expiring with the, month 
of the tenancy, while, under the Transfer of Property Act, it could have 
been, in some cases at least, much shorter. 'The contention of Mr, Dutta pn. 
the validity or sufficiency : of the notice to quit must, therefore, fail and it is 
réjected, i - . 
We come now to the question of sejvice. It appears from the records ' 
that the notice to quit was sent _by registered post to the, defendant and the 
acknowledment, which was returned by the postal authorities, ‘appears or 
purports to have been signed by a person; for the defendant, That acknow- 
ledgment has been: filed in. Court. The learned trial Judge has, of course, 
refused to accept the said service on the basis of the aforesaid acknowledgment, 
but this was probably due to some misapprehension of the law on thè point. 
lt is well settled that, in the absence of very strong evidence to the contrary, 
—and there is none in the instant case——when, in the matter of service by’ 
iegistered post, an acknowledgment comes back, signed Or purporting to be 
signed by some person om behalf of the addressee, it is good service under: 
the law. It authority has to be cited for the purpose, we need refer only to 
the well-known decision of the Judicial Committee in Harihar Banerjee & ors.- 
vs. Ramsashi Roy and_other(1), and to the more, recent decision of this Court, 
reported in Nirmalabala Debi vs. Provat Kumar. Basu(2). Moreover, in the 
present case, there was also the evidence of personal service. "That evidence 
has been accepted by the learned trial Judge and we see no feason to differ 
from him on the point. Mr. Dutta contends that this personal sefvice will 
be insufficient and ineffectual, as the hanging up of the notice, which, in the 
circumstances, was necessary to complete the said service according to Mr. 
Dutta; was premature and so invalid on that ground. Mr. Dutta submits 
that affixing or hanging up of the notice was necessary 'for completing the 
service but that could not be done until or unless or before, all thé earlier- 
mentioned modes of service, namely by registered post and/or by personal 
service, had been exhausted and, at the time the relevant notice to quit was 
hung up, the notice by registered post had, not yet reached the addressee. 
The service by- hanging, so contend Mr. Dutta, was thus ‘premature ‘and 
invalid in law. We do not think that this contention can be acceptéd: 
Indeed, it may well. be said that, when there was a personal tender to the 
addressee and it was refused, that, by itself would be good service, But, 
even if it is otherwise, the last or residuary mode of service by hanging would 
at once be attracted and become available as the tender or delivery for per- 


(1) (1918) LR, 45 LA, 229-299. (2) (1948) 52 C.W.N. 650 at PP. 664-665. 
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sonal service under statute [vide eis. 106 of the Transfer. of. Property Act] 
would be sufficiently in practicable within the meaning of the said section, 
The case, cited by Mr. Dutta namely, Biseswar Roy vs, Pitambar Nath and 
ors. (1), is clearly distinguishable and it does not support the proposition that, 
in the instant case, service by hanging. would not. have been available until 
failure of service by registered post, even though personal tender was refused 
by the party concerned. In the said case cited, the facts were clear enough 
> to show that there. was no personal tender at all to either the tenant or to 
any member of his or her. family or to any of his or her servants, although 
such servants were present on the spot. It was thus not a case, where the 
tender or delivery, spoken of in this section was not practicable, and, accord- 
` ingly, the last made of service by hanging could not be resorted to and the 
occasion -forit did not arise in law. Indeed as we read the relevant second 
' part of section 106 of the Transfer of Property Act, it prescribes four modes of 
service of notice, the first by registered post, the second by personal tender 
and delivery, the third by service at residence, by tender and delivery to a 
family member or servant and the fourth or the last by affixing or hanging in . 
case the above second and third modes of personal service by tender and deli- 
very be not practicable. This, however, has no necessary reference to the first 
mode and is not and does not become- irrelevant unless and until the first mode 
of service by, registered post, is also exhausted,—at any rate, it is not necess- 
ary: postponed to failure or impracticability: of service by that mode also, 
although in judging the impracticability of the necessary tender and refusa) 
-and the propriety and sufficiency of service in| a particular case, the Court 
may possibly take into. consideratión the question or possibility of attempt to 
“serve by registered post, that is, by the first mode. This much, however, is | 
clear from the language of the statute itself that affixing or hanging up of the 
, notice cannot’ refer to’ the said first mode of service by registered post but has 
referred only to. the 'second and: the third mode, namely, personal service and 
‘service’ at residence. ` 


„In the aboye view, we would reject Mr. Dutta's submission on the ques 

. tión of'notice-and affirm the sufficiency and. validity of the same and also the 

| sufficiency ` ‘and validity .of its service in the present case: As we have said, 

. however,;on the' question. of sub- letting and its effect under the law, on the 

rights of the parties in the facts and circumstances of this case, the matter 
has to go back to the trial Court for, further consideration. 


* , We would accordingly, while affirming the other finding of the learned 
trial judge in this case, set aside his oes of dismissal of the plaintiffs suit 


(1) 0919 5l LC. 44. ] 
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and remit the case to the Court below for further consideration in the light 
of the observations, made herein before. i 


Ca 


The appeal is allowed as above the trial court's decree is set aside and 
the case is sent back for further consideration, as indicated herein befcre and 
subject to the tria! Court's findings, as affirmed above by us. 

Costs of this appeal will abide the final result of the suit. 

Bhattacharya, J. :—I agree. ' 

N. C. S. | D | . 
Appeal is allowed, 
case remanded, 


CRIMINAL APPEAL 


Before the Hon'ble Mr. Justice Amaresh Roy. 


Criminal Í : 
ever KUBER NAYAK 
Neon re Vs. 

June; s THE STATE * 


tat od —— va meree ea g ' 


. i 

Indian Penal Code, Section 21, ninth clause—Public Servant—Code of Criminal Procedure, 

1898, Section 492—Assistant Public Prosecutor, appointed under, if a public servant — 

Witness refusing to answer questions—Convention under Section 179 of Indian 

Penal Code—Procedure—Code of Criminal Procedure, 1898, Sections 480, 485, dis- 
tinguished. 


An Assistant Public Prosecutor appointed under Section 492 of. the Code of Criminal 
Procedure, 1808, is an Officer in the Service of the Government, and is also remunerated 
by fees for the performance of the; public duty, and is as such a public servant for the 
ur ida of the case in which he is appointed as a Public Prosecutor, within the meaning 
of the 9th clause of Section 21 of the Indian Penal Code. - i 

In chapter XXXV of the Code of Criminal Procedure, 1898, Section 480 is the general 
section for contempts committed in view ‘or presence of the Court, whereas Section 485 is 
the particular provision regarding the witness refusing to answer questions as P in 
Seetion 179 of the Indian Penal Code. Therefore, the provisions of Section 485 should be 
employed before the provisions of Section 480 are taken recourse to. (In re Ganesh Narayan, 
Sathe(l) referred to). - 


The material facts will appear fromé the judgment, 


(1 (1889) LL.R. 13 Bom. 600. 
* Criminal Admitted Appeal No. 707 of 1960. 
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Chittaranjam Das—for the Petitioner. 
Sudhindra Kumar Palit—for the Opposite Party, 
The judgment of the Court was as follows: — 


Amaresh Roy, J.:—This appeal is by a person who has been dealt with 
by the learned Additional Sessions Judge of Midnapore under Section 480 
Criminal Penal Code and convicted and sentenced under Section ‘179, 
Indian Penal Code and sentenced to pay a fine of Rs, 100/- (one hundred) 
only, in default to suffer rigorous imprisonmeny for a period of three weeks, 
. Fhe present appellant was a prosecution witness in a Sessions trial in which 
7 (seven) persons*were being tried for alleged offences under Section 302/149 
and 148 Indian Penal Code with aid of 9 jurors. That trial commenced on 
16th August 1960, and on the 17th August, 1960 the present appellant Kuber 
Nayak was examined as the 4th witness for the prosecution. “It appears from 
the order sheet of that Sessions trial No, IV of 1960, that during the cross- 
examination of this witness, the learned lawyer for the defence in the case 
hled a petition stating that the prosecution lawyer was puting and leading 
suggestive questions to the witness and prayed for passing necessary orders by 
the Court. In.answer to that petition, the learned Assistant Public prosecutor 
filed a petition only stating that he did not put any suggestive question to the 
witness Kuber Nayak. Upon these applications the learned Additional Sessions 
,Judge recorded an order to this effect: l 


“ The Court is quite alert to prevent the P.P. from putting question 

‘or from putting question in an objectionable form.” 

The record of the ‘deposition of the witness Kuber Nayak shows that after 
he had been examined by the learned public prosecutor upto a length, the 
learned public prosecutor was by an order noted in the record of deposition 
by thé Court allowed to put leading question. ' Thereafter, the learned public 
prosecutor asked him questions regarding his deposition in the (Court of the 
_ Committing Magistrate. To those the witness answered on one occasion by 
saying that he did not remember if he stated so and on another occasion by 
saying that he did state so before the Committing Magistrate. The witness 
stated also that the statements made by him in Jhargram Court are true. 
"Thereafter, in the record of the deposition, it appears that the learned Addi. 
tional Sessions Judge made note that inspite of frantic efforts by the learned 
Assistant public. Prosecutor the withess did not reply to questions he was 
„asked about certain acts of the accused person in that case. To another 
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question he also did not make any reply but remained silent and to'a third 
question also the witness did not give any answer. Thereafter, he was ques- 
tioned by the learned Assistant Public Prosecutor and he answered those ques- 
„ions which have been recorded.in his deposition and then he was Cross- 
examined by the defence lawyer. It also appears from the order sheet of that 
Sessions trial that learned Assistant Public Prosecutor then .filed a petition 
praving for putting relevant portion of the deposition of the, witness Kuber 
Nayak in the Committing Court under Section 288. Criminal. Procedure Code as 
‘evidence in the Sessions Court. That: prayer was allowed and the entire 
evidence. of this: witness. recorded by the Committing, Magistrate was admitted 
in the Sessions Court under Section 288 Criminal Procedure Code. As this wit- 
ness bad not replied to certain questions as mentioned above put by the learned 
Assistant Public Prosecutor, the learned Additiónal Sessions Judge called upon 
the witness to show cause at once why he shall not be summarily dealt with 
under, Section 480 Criminal Procedure Code for having committed an offence 


.punishable under Section.179 Indian Penal Code. -In the presence of the Court 


the appellant made statement then “Scoot el "UC wb] wifa {fare enfafsr, 


asked which shows that he had got confused and did not understand the question 
put by the learned Assistant Public Prosecutor. This explanation of the 
appellant, the learned Additional Sessions Judge found to be unsatisfactory 
and be also found the appellant to be guilty of competent and under Section 


480 Criminal P. C. ~The punishment was i i in these words: — : 


“ I accordingly sentence him to pray a fine of Rs. 100/- i ijd, to suffer - 


S. I. for period of three weeks. The witness Kuber Nayak be, made over 
to custody to suffer his term of imprisonment, if he fails to pay down the 
fine at Once. © "T i 

Immediately thereafter an application was made by the present, appellant 
- before’ the learned Additional Sessions-Judge praying for appeal under Section 
426 (IA) Criminal Procedure Code and also made ap application under Section 
484 Criminal Procedure Code -both of which applicationi were rejected by the 


learned Additional Sessions- Judge. 


+ 
t 


— that order of conviction and sentence the present .appellant has 


preferred this appeal. The learned Advocate Mr. -Chittaranjan Das has con- 
tended that element of offence under Section 179 Indian Penal Code is.absent 
inasmuch as the Assistant public prosecutor was not a public servant. This 


contention of Mr. Das must be rejected because by the definition under Section | 


n t anum 


1962] ` Kuber Nayak vs, The State. 0 55 


41, 9th Clause, Indian Penal- Code-a person who-is:appointed to be a public 
prosecutor ‘under Section 492: of the Code is an' officer in the service of the 
Government and is also, remunerated by. fees for the performances of that 


. Public duty and therefore is a-püblic servant ‘for the purposes of the case in 


which he is appointed as.a public prosecutor, -- : 
Next point urged by Mr: Das is that there is mo reason for the learned 
Additional] Assistant Sessions Judge for not accepting the explanation: offered 


by- the appellant because. the records: of the deposition shows that the period 
' of his silence was only ‘in an intermediate stage and after' he recovered from 


his confusion ‘he did ariswer to the question of the Assistant Public Prosecutor 
and also the questions put by the defence lawyer in'crossexamination. Mr. 
Das suggests that jt is:quite possible for this witness who is a cultivator and. 
aged only about 25 years’ to get confused in’ sambre atmosphere of the 
Sessions Court where the learned Additional Sessions Judge was presiding 
with the aid of 9 jurors and it is“also probable “that due to his deficient 
memory and intelligence ‘he would . take‘ time to recall what he had said ‘or 
had been said months before ,in the Committing Magistrate’s Court and 


" if the learned Assistant Public Prosecutor hustled for an answer too early 


foi him to provide he ‘would’ very likely get confused and maintain a silence, 
but that silence: Mr. Das argues is ‘not refusal to answer as is necessary for 
án offence "uiider Section. 179 ‘Indian Penal Code. 

~? Omn -Bèhalf of the State the ledrned Advocate Mr. Sudhindra Kumar 
Palit has drawn my atterition to the state of ‘records in this case which show 
that something sufficient to jolt a person like Kuber Nayak to confusion and/ 


. , or something like that happened. What it wag:does not. appear clear. It 


might have been the Heat and Crowd at the Sessions trial in Midnapore, iit 
might have been the ‘excitéd’ voice of^the learned Assistant Public Prosecutor 
or it might Have been'thé exchange of arguments between learned Assistant 
Public Prosécutor and the learned defence lawyer over the objections regard- 
ing the manner of éxafüination of this witness which I have mentioned above. 
Whatever that was,” it was ‘not unlikely ‘for Æ man of education and intelli- 
gence of Kuber Nayak to be struck with awe and to lapse into silence with- 


© out any intention to refuse to answer the question or of disobeying the 


directions of the learned Judge. 

: Another point regarding the procedure adopted by the learned Additional 
Sessions Judge has been pointed out to me by tbe learned Advocate for the 
State, Mr. Palit. He points out with fairness and cogency that in Chapter 
XXXV Section 480 is the general section for contempts committed in view or 
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presence of the Court whereas Section 485 is the particular provision regarding 
the witness refusing to answer questions as required in Section 179 Indian 
Penal Code. "That being the relative scope of the two sections, it would have 


been only proper for the learned Sessions Judge to employ the particular pro- | 


vision under Section 485 Criminal Procedure Code before taking action under 
section 480 Criminal Procedure Code. A reference to previous Section 485 
Criminal Procedure Code clearly points to the necessity of that section -being 
employed before Section 480 Criminal Procedure Code is employed. In the 


present case, in that heat and excitment that must have generated, not only , 


the witness suffered' but, that has led also the learned Additional Sessions Judge 
to forget Section 485 Criminal Procedure Code before employing Section 480 
Criminal Procedure Code. The records bear sufficient material to show that 
if the steps provided under Section 485 Criminal Procedure Code had been 
taken, the present appellant would have come to regain his wits and would 
not persist in his silence and there would be no necessity of taking recourse 
to an action under Section 480 Criminal Procedure Code as the learned 
Additiona] Sessions Judge has done in the present case. 


I may mention thàt in an old case reported in re Ganesh Narayan Sathe(1) 
the course followed in a case under this chapter was the course that I have 
mentioned above. [ therefore hold that the procedure followed by the learned 
Additional Seccions Judge in the present case is not strictly in accordance with 
the provisions of Chapter XXXV Criminal Procedure Code and the order of 
conviction and sentence recorded under Chapter XX Criminal Procedure Code 
and under Section 179 Indian Penal Code has been improper. 


n Having heard the learned advocate appearing on behalf of both sides 
and having examined the records with their able assistance I am fully satisfied 
that the accused Kuber Nayak had not intentionally committed an offence 
under Section 179 of the Indian Penal Code and his explanation though not 
very elaborate was sufficient explanation in the circumstance of the case. 
1 therefore held him not guilty and set aside tbe order of conviction 
and sentence and acquit him. Fine, that has been paid by the appellant, shall 
be refunded, 
) Appeal allowed. 
This appeal is allowed T 


N. C. 5. 


(1) (1889) I.L.R. 13 Bom. 600. 


SO 


| 
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: | Before, the Hon'ble Mr., Justice D. N. Sinha. | Civil 
: C.J. VASWANI , 


: . Vs. ics June, 14. 
DEPUTY SECRETARY TO THE ‘GOVT. OF WEST BENGAL.* 
Exercise Department & ORS.* 


~ ] 
Bengal Excise Act, 1900 (Bengal Act V of 1909), Section 49 —Order under, if administrative 
—Bengal Genera] Clauses Act, 1899 (Bengal Act I of 1899), tf applies to order under 
| Section. 42 of Bengal Excise Act 1909—Bengal Practice and Procedure Manual, 1940, 
nature und scope of—Section 65 of ,Bengah Excise’ Act, 1909, Scope of—Section 8 of 
* Bengal Excisé Act, 1909, scope of. | pO 
An order granting an excise license as also an order cancelling it under the Bengal 
Fxcise Act, 1909. are administrative orders. Debendrabandhu.Lahiri vs. The State of West 
Bengal(D, followed. ` 


. Section, 22 of the Bengal General Clauses Act 1899, applies to an order under Section 42 
of the Bengal Excise Act, 1909, which is an administrative order. This inherent power 
under Section 22 of the Bengal General Clauses Act is not necessarily a power of review, 
and is excluded only when'an appeal has been preferred, or any of the modes provided for 
by the Bengal Excise Act for challenging anm order made under. it is pursued. 


The provisions of the Bengal Practice and Procedure Manual, 1940, do not appear to 

be statutory rules, and the provisions of appeal under Notification No 1130 FT dated 99 
April 1952 to the Board of Revenue from an order made by the Commissioner of Excise 
do hot appear to be applicable to excise cases in general. f » 
Section 65 of the Bengal Excise Act contemplates -two classes of persons, namelv, (1) 
persons whose license, permits or passes are liable to be cancelled or suspended under clause 
(a) or.(b) or (c) of Section 42,. and (2) persons who are reasonably suspected of having com: 
mitted an offence punishable under any Section of the Act other than Section 58. .In the 


“first class of cases, what may be accepted is pavment of à sum not exceeding Rs, 200 in 


Leu of cancellation or suspension of license. In. the second class of cases, what may b: 
accepted is payment of a sum not exceeding Rs, 200’ by way of composition for such offences 


There is a clear distinction between the two classes of cases, 


In the case of criminal offences goverried by’ -the Indian Penal Code and the Code of 
Criminal Procedure, 1898, once a criminal proceeding is compounded, the accused must be, 


ses to have been acquitted and. no further proceedings can be had or taken for the same 
onence. 7 E / 


The bar as to further proceedings under -Section 65(2) of the .Bengal Excise Act is con- 
fined to two cases only, namely (1) That no further proceedings by way of arrest, imprison- 
ment or fine, are to be taken against the person of the accused, and (2) that no further 
p'oceedings are to be taken against the property which has been seized and released. Section 
£5(2) creates no bar against further proceedings being taken against the cancellation of the 
license, as a license may be some kind'of property, but is ‘not one included under Section 
nt) E | E 
The original act of the Collector being administrative , There is no question of there 
being parties to the proceeding who are’ or might.be aggrieved excépt the license-holder 


(1) .(1952) -A.LR., Cal. 808. 
Matter No. 23 of 1966, . - Age EC 


€ 
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whose license has been cancelled under Section 42 of the Bengal Excise Act. , The Com- 
missioner of' Excise is not only the appellate authority from the orders of the Collector, 
but is also" the administrative superior.to the Collector, and as such controls the actions of 
the Collector, and is competent to draw the attention of the Government to the fact that 
the Collector has passed an order which is wrong' or not in accordance with land. The 
Government is also co tent to exercise its jurisdiction under Section of the Act thereupon. 
The analogy of judicial proceedings cannot be imported into these cases. 


Where the, order of the Minister is a speaking ‘order, and is based upon erroneous 
icasoning, such order should be quashed by a writ in the nature of certiorari under Article 
226 of constitution. — , l ' 


The material facts will appear from the judgment: — a 


t s 


S. P. Burman—Counsel for the Plaintif. 
. Sachin Choudhury with E. R. Mayer—Counsel for the. Defendant, 


The judgment of the Court was as follows: — 





D. N. Sinha, J.:— The petitioner was the holder of a foreign-liquor 
iestaurant and bar licence, and was carrying.on business as such under the 
name and style of G. Isaish & Co. at No. 15/1, Free School Street. This licence 
has been in existence for about thirty years. It appears that sometime in the 
year 1964, investigations disclosed the existance of illegal import of liquor 
from Chandannagore, which had until recently been a French enclave, and its 
sale in Calcutta. It was suspected that many restaurants owing 'excise license, 
were involved and a number of them were ordered to be throughly inspected. 
' One of the restaurants in which such inspection took place is the one mentioned 
above, situated at No. 15/1, Free School Street in Calcutta." On June 2, 1954, 
Inspectors of the.Excise Department made a .sudden inspection and' found 
various irregularities. As a matter of fact, a search had to be made at the 
licensee's residence at No. 15, Collin Street and certain documents were re- 
covered. | 


On November 29, 1954 the petitioner was served with a notice by the 
Collector of Excise, Calcutta, a copy thereof is.annexed to the petitioner. The 
petitioner was charged with having received foreign liquor from unauthorised 
sources, otherwise than under a valid excise pass. He was also charged with hav- 
ing stored and sold the same without recording such storage or sales in his excise 
accounts or monthly, returns, thereby avoiding the payment of excise duties. 
It was.stated that thereby the petitioner had contravened the conditions of his 
licensé. He was asked to show cause within ten days why his licence should 
not be cancelled. The petitioner thereupon. gave his explanation. It is un- 


necessary for me. to go intg’ the merits of this explanation, but the gist ot it 


" 
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is that whatever acts or commission had been detected were due 
to ghe vindictive conduct of certain employees of the petitioner, one of whom 
. hc had discharged, and with some of. whom he was having pretrected criminal 
proceedings. He complained that while he was fully occupied with such liti- 
gation, Hide persons had conspired to do things which were not legal. 


The Aparatai was considered by the Collector of Excise, in Miscellaneous 
Case No. 78IFL) of 1954-55, and on May 23, 1956 the Collector of Excise passed 
his orders. He fownd that there was no scope reasonable doubt as to the guilt 
of the licensee. Accordingly, under section 42 of the Excise Act, he cancelled 
the excise restaurafit and bar license of the petitioner, held at No. 15/1, Free 
School Street, Calcutta. The petitioner thereafter did not prefer an appeal 
but applied to the collector himself for reconsideration of his case. He placed 
various facts showing to the liquor alleged to be cancelled and/or illegally in- 
dented by him could not have come from Chandannagore. He emphasised 
the fact of his being a refugee from Sind now in Western Pakistan and that 


the restaurant was the main source and support of his family and re- 
Jations. 


The Collector of Excise did reconsider the matter. He considered the 
further facts that the petitioner had put forward, and appears to have accepted 
“some of the contentions put forward, including the improbability of imports 
having taken place from Chandannagore. The Collector examined: the case 
put forward by the petitioner about his not being responsible for the com- 
* missions and omissions of his employees, and came to the conclusion that 
although there may be something in the story, he was not convinced in his mind 
of the truth thereof. The Collector then ordered as follows: — 


- * However, in view of the dfficulties through which he had passed, . 

I, in reconsideration of the case, allow the license to run for a period 

being prepared to compound the offence of the licensee for Rs. 200/- 

(Rupees Two hundréd) only in full in lieu of cancellation of the license 

within seven days of notice the gallonagé fees that accured on the sale of 
the liquor shown in the cash memos concerned as sold, in full. 


If any of the above conditions remains unfulfilled, the license wil be 
* cancelled, 


PERI 


Renewal papers may be put up if all these condition are fulfilled with. 
in the prescribed period.” This order is dated the 26th July 196b. 
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` Persuant to the said orden the jentene duly paid the moneys within the | 
ume mentioned in the’ order, including the penalty and ‘the gallonage 
demanded by the Collector. AE these payment: were- duly . accepted by 
Excise, Department. 


4^ 


oq 
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It appears: from. the affidavit in opposition affirmed by Mr. A.. N, Banerjee, . 
Deputy Secretary, Excise’ Department, Government of West’ Bengal, dated April 
25, 1956 (paragraph 10) that the Commissioner of Excise‘in exercise of the 
. power of control vested in his under the Excise Act on noticing ‘the irregularity 
of .the ‘order: passed by, the Collector.on July, 29, (1955 referred the matter to 
the Government for revision: under section 8 ‘of the Excise Act. 


On November 14, 1955 the Deputy Secretary tọ the Governrhent of West 
. Bengal issued a notice upon the petitioner stating that Government considered 
the Collector's order dated July 28, 1955 to be bad in law ant in fact, and 
in, exercise of the power conferred by section 8(8) of the Bengal Excise Act, 
'*1909, Government proposed to revise and set aside the order and .to cancel 
the petitioner's license. The petitioner was, therefore, directed to submit 
his explanation, if any, to Government by November 25, 1955 stsating therein 
why the order dated: July 28, 1955 of the'Collector of Excise, Calcutta, should 
not be set aside and his'license cancelled.. Thei petitioner showed cause. In 
fact, there ‘was a hearing granted by the Minister of Excise S. P. Burman, and 
the petitioner appeared through Counsel. Mr. Burman went into the matter 
and recorded his order and his reasons for making it on February 11, 1956, 
Under, Section 8 of the Excise Act, the power.of revision has' been granted to 
Government, and. in such cases, the. Government acts on the recommenda- 
tion of the Minister- in-charge of Excise. By virtue of this recommendation, 
Government passed an order on | Eebriásy 17, 1956 to the following affect : — 


a 
~ 


€ 


_ “ After careful consideration Government are pleased to revise the | 
aforesaid. order of the Collector and to direct that the order of the 

Collector compounding the offences on payment of Rs. 200/- (Rupees Two- 
hundred) only in lieu of:càncellation of the license be set aside and 

that his original order of cancellation of the license as contained in the 
‘order dated- May 28, 1956. be given effect to. i 


+ 
4 


. The entire dicision of Mr. Burman including the reasoning was produced 
in court and a copy thereof bas been furnished. ` I eee that the same be 
marked. as an exhibition in this case. s 


M Y 
é 
^ 
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It is necessary only to refer to the following, part of the order: — 


- The only question for decision in the case is whether the Collector 
.of Excise can review his own order. I hold that.the Collector of Excise 
has no power to review his own order. After carefully considering all 
, the facts and circumstances of the case he found the petitioner guilty and 
passed Order of cancellation of the licence. Therefore, the previous order 


" of cancellation passed by Mr. Pen, Coreen of Excise, Calcutta, may 
stand. * 


\ 


Therefore; it-is quite Obvious that Mr. Baran has based his recommen- 
inis only upon one ground namely, that the Collector of Excise had nó 
power to review his own order. He considered ‘this point at length. The 
first point taken before him was under Section 22: of the Bengal General 
Clauses Act +1899; by which an Administrative Officer had power to add, very 
or ‘rescind any order made by him. He conceded that the order made by the 
Collector originally „was an administrative, order, but in his opinion there 
. being provisions for appeal and revision in the Excise Act, there could not 
exist any inherent power .of review in the Administrative Officer. He said 
that án appeal on review' is a creature of stature, and the Collector could not 
revisé his own order if there was no such provision for review in the Excise 
Act. MES 


Mr..Burman next recalled the argument that the' Bengal Practice and - 
proceedure! Manual of the Board of Revenue had any application to the 
kind of order we are dealing with. By note 3(1) of the correction slip No. 19 
for the month of December, '1949 in: the’: Bengal Practice and Procedure 
Manual, 1940 published under the authority of.the Board.of Revenue Bengal, 
itis provided that where the stature did not confer any power upon a Revenue 
Officer to réview his own order, he. may exercise inherent power to review 
his order when the application for review is made’ by any person considering 
. himself aggrieved: — `> 


. (a) by an’ order, from’ which an T is allowed. but from which no 
x has been "n Or || - j 


3 (b) ‘by an order from which no appeal’ is allowed and who, from the 
discovery ‘of any new and important matter of evidence which after 
the exercisse of due diligence, was not a within his knowledge or 

. could not be produced by him at the time when the order was made 
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Or on account of some mistake or error apparent on the face of the 
record or for any other sufficient reason, desires to obtain a review 
of the order passed against him. 


In his opinion, the prescribed appellate authority is not the Board of 
Revenue but an authority presided over by the Hon'ble Member of the Board 
of Revenue. In any event, the practice and procedure manual of the Board " 
of Revenue will not apply in the case of a COUECIUR dealing, with the can- 
cellation of an excise iii 


This rule was issued on March 2, 1955 upon the respondent to show cause 
why writ of Certiorari should not be made quashing the proceedings and the 
order dated February 17, 1966 in the petition mentioned, why a writ of 
Mandamus should not be made directing the respondent to forbear from 
‘giving effect to the said order and why such further order or aceon pone 
not be made by Court as it thinks fit and proper. i 


There was an interim injunction restraining the respondent from xd 
the site or license to any one also other than the petitioner and also from 
taking possession of the stock-in-trade of the petitioner provided the petitioner : 
was not able to carry on business under or by virtue of the interim order. 


Mr. Choudhury on behalf of the petitioner took the following point: — 


(1) That the order ef the Collector dated May 28, 1955 is purely an 
administrative order and under section 23 of the General Clause 
Act, as also under the instructions contained in the Bengal practice’ | 
and procedure Manual, 1940 of the Board- of Revenue, the Collector 

' could réconsider his order upon proper materials. 


| (2) That the reasonings of the Minister of Excise to the contrary are 
erroneous as appears from the face of the record. 


(3) That since. the Collector had ordered the payment of a sum of 
money in lieu of cancellation and by way of composition for certain 
alleged, offences. and since that monéy was paid and accepted, there 
could be no further proceedings under section 65(2) of the Exercise 
Act. and a revision under section 8 is precluded. l 


(4) That the Government could not move at the instance of the Com- 
' missioner of Excise under section 8. l i 


e y 
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I shall now consider point No. l. It is conceded by both sides, and it 
appears from the finding of Mr. Burman , himself, that an order granting an 
excise license as also an order cancelling it, are, administrative orders, I myself 
have held this in Debendra Bandhu Lahiri vs. The State of West Bengal(1). 
Section 22 of the Bengal General Clauses Act 1899 runs as follows: — 


*» Where by any Bengal Act, a power to make orders, rules, by laws or 
notifications is conferred, then that power includes a power exerciseable 
in the like manner and subject to the like sanction and conditions (if 
| any) to add to amend vary or rescind any orders, rules, by. laws or noti- 


fications so made.” 


! The provision clearly applies to an order made by the Collector cancelling 
a license under. section 42 of the Bengal Excise Act, 1909. ' 


I have already set out the grounds upon which Mr. Burman has rejected 
. the right of the Collector to reconsider his own decision. He seems to think 
that bécause the matter is regulated by statute, there cannot be any inherent 
power to review, and section 22(g) of the Bengal Central Clauses Act does not 
apply. This is. not correct, M 
; | 3 l 
As I have held in the case mentioned above, provisions as to appeal or 
reyisiorr under.the Bengal Excise Act, are in the nature of quasi-judicial func- 
tions. Obviously such functions are created by statute and are confined to 
« the provisions thereof. There is, however, nothing to show that an original 
order of cancellation, which is purely an administrative order, ‘is such, that 
section 22 of the Bengal General Clauses Act does not apply. There of course 
an appeal has been preferred or any of the modes provided for by the Act for 
challenging an order made under it, is persued, the inherent power conferred 
by section 22 of the General Causes Act, is at once excluded. But untill then 
there does not seem to be apy reason, for excluding its operation. It is un- 
, necessary to call this power a power of ‘review’. It is sufficient to say that 
the Collector who made an administrative order for cancelling could add to, 
amend, vary or rescind any, such order. — . = - 


Coming to the provision of thé Bengal Practice and Procedure Manual, 
1940, it is problematical as to whether the provision thereof apply or not. To 
start with, there is nothing to show that these rule are statutory rule Next 
as Mr. Burman points out by Notification No. 1130 FT dated 294-52 
Geévernment had prescribed that an appeal shall lie to the Board of Revenue 
from any order‘made by the. Commissioner of Excise, Mr, Burman says that 


(D (1059) ATR, Cal, 908, 
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this fact cannot made the Board of Revenue Act or- the Practice and Pro- 
cedure Manual of the Board, applicable to excise cases in: general I. think 
' he is right. It is-howtver not necessary to decide this point finally: It is’ 
quite clear that Mr. Burman was in error in holding that the Collector. could. 
not reconsider his order of cancellation, under the facts and. circumstances of 
this case, and the reasoning given i him is erroneous and appears so from the 
1ecord. EL . , presb rw n 

Jis VUDOS of the second point also. T | 
C7 occ wur 

I now come to the third point. Mr. Mayer appearing on behalf.of the 
respondents has -pointed out that under section 65 of the Excise Act, two / 
classes of persons are contemplated. The first class consists of persons whose | 
license permits or passes are liable to cancelled or suspended under clause (a), 
clause (b) or clause (cy of section 42. In the present case the. matter comes, 
under section 42(c) that is to say, breach by the holder of a license or by any 
of his servants etc. of any of the terms and’ conditions thereof. . In such cases, 
what may be accepted is payment. of a sum of Don not exceeding Rs. 200/- 


in lieu of cancellation or suspension. 


i e 


The second class consists of persons who are reasonably suspected of having 

committed an offence punishable under any section of the Act other than 
section 58. We are not of course concerned with Section, 58 in this case., In 
such, what can be accepted is payment of à sum of money not exceeding 
Rs. 200/- by way of composition for such offences. 


according to Mr.. Mayer, a clear distinction should be mentioned between 
vayment taken in.liéu of cancellation or suspension of license, and payment 
taken by way of composition. for an offence, I am inclined to agree with this 
argument. The question, however, is what has been done in the present case? 
I have already set out above the order of the Collector of Excise dated July 
: 28, 1955. From the order it appears that a sum of Rs.-200/- has beer ordered 
to bé paid not only in lieu of cancellation of the license but also to compound 
the offences committed: by the licensee. Since the; Collector has used the very 
word compounded the offences it is very difficult for Mr. Mayer to argue that - 
'the payment was ordered dnd Right accepted purely for the cancellation or sus- 
pension of a licence and not for compounding the offences. Mr. Choudhury 
argues that if you compound an offence, then it is not: possible thereafter 
` to reagitate the’ matter. That would certainly be so in the case’ of -criminal 
offences, governed by the Indian Penal Code and the Criminal Procedüre 
Code. Once such a criminal proceeding is compounded, the accused’ must 
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be taken to: have been acquitted, and no ue PPS nee can, be had or 
taken. That is settled law. . 

Coming to, the Excise Act, however we must find some provisions in the 
Act itself which prevents such further _ proceedings.’ The only. provision is 
sub-section 2 of the section 65 which we must carefully scrutinise. . It is as 
follows: —. . | .' os 


£e 
L1 


“(2) When the payment referred to -in ` sub-section (1) have been 
‘>, duly made, the accused persons, if in custody shall be discharged, and 


‘the property seized (if any) shall be released and no further proceedings: 
shall ape taken a m such penon Or: property. jj 


` The bar'as to further proceedings must depenä on this provision bear- 


ing.on the matter. It is quite clear from the provisions of law, since there 


i$ no other provision of sub section 2. that if the accused person is in custody, 
he is IU be discharged and if any property has been seized, it shall be released. 


, When come to the provision for a ‘bar against further proceedings, it is 


‘confined to two cases only. The first is that no‘ further proceedings were to 


- be taken against the person of the accused. _ It is well known as to what are 


considered as proceedings against the person, of the accused. These are arrest, 
_imprisonrifent or'fine. When we come to property, it is not that further pro- 


ceedings are. barred against all property: . Further- proceedings are barred 


"only against;such property meaning property which has been seized and re: 


leased. Thus, sub-section 2 of section 65 creates no bar against further pro- 
ceedings taken against the. cancellation of the license. A license may be a 
kind of property but it is not one included under sub-section 2 of section Q5. 


~ In my opinion, therefore, there is nothing in section 65 which bars the 

jurisdiction conférred by section 8 upon. the. State Government to revise an 
order passed by the Collector. I now come to the, point made by Mr, 
Choudhuty that the Commissioner. of. Excise could not move in the matter. 
Mr. Choudhury has cited several cases. 


The T decided ` there was whethér'any appeal or revision etc. could 
be maintained. without one ‘or the other party im a case in a court of law, 
aggrieved, moving in the matter. here can be no ‘doubt, that in such a 
case unless a party aggrieved in a judicial .proceedings moved in the matter, 
no appeal, revision etc. could lie, I think however, that no analogy exists on 
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the facts and circumstances of the present case. The.original act' of the, 
Collector being administrative there is no’ question of there being parties to 
the proceeding who are or might be aggrieved. The only party aggrieved will 
be the license holder whose license has been cancelled. In such cases, How: 
ever, the pe of judicial proceedings cannot be imported. l 

The Commissioner of Excise is not only the appellate authority from the 
orders of the Collector but he is also the administrative superior. In other" 
words, it is the Commissioner of Excise who controls the actions of. the 
Collector. If that is so, then I do not see why administratively he cannot draw 
the attention of Government to the fact that the Collector had passed on 
order which is wrong or not accordance with law. y 

ack 

In my opinion, the Commissioner of Excise rightly moved the -Govern- 
ment and the Government was well within its power in invoking the juris- 
diction under section 8 of the Excise Act. I have, however held that appeals 
or revising under the Excise Act are proceedings in the nature of quasi-judicial 
- proceedings. Upon the facts and circumstances stated above, what is tbe 
position? The Collecto: had the power to reconsider his order. Whether it 
was right decision on the merits is not for me to, consider. The Commissioner 
of Excise was quite in order in drawing the attention of Government to what 
he considered as defects in the order of the Collector. The State Government 
was quite in order in invoking the power under section 8 for revision of the 
order of the Collector. The only thing however, that has gone wrong is that 
the Minister of Excise‘ based his finding purely on the ground that the 
Collector of Excise had no, power to review or reconsider his order, and upon’ 
that sole ground he recommended to Government that . the order of the 
Collector should be set aside. Had he gone into the merits of the case, then 
there would be nothing to say. He has, however, confined himself to only one 
point, namely, the power of the Collector to reconsider his own order and. in 
this he has.gone wrong. It does not follow that if he considered the matter 
on the merits, he would have come to a different conclüsion. But equally it 
might well be that if the Minister of Excise considered all.the facts and based 
his judgment upon them, he might have come to different conclusion. . All 
that I am concerned with now, is that his order is a speaking order based upon 
i dni which is erroneous and therefore cannot be a 
_ 'The proper order for me to make Would be to make this rule Tm “and 
to issue a writ in thé nature of Certiorári quashing and/or setting aside the 
_ order of the respondents dated February 17, 1956 in annexure (G) to the peti- 


\ 


/ 
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tion and also tó issue a writ in the nature of Mandamus directing the respon. 
dents to for bear from acting üpon it. The matter will now go back to 
Government:to be dealt with a accordance with law, Mr. Choudhury has 


requested me not to give'any further direction. In fact,.I cannot do so under 
Article 226. But I must make it clear that nothing in this order would pre- 
clude. Government from exercising its rights under section 8 of the Act and 
acting in accordance with law., I might also mention here one further fact. 
Although the order of cancellation of the license was compounded and money 
‘received and accepted, in the order setting aside the composition and the can- 
cellation there is no mention of any refund of the money paid. This point 


^ 


, should be remembered in any further proceedings.” There will be no order 


es to costs, 


N. C. S. | £ 
APPELLATE CIVIL 


Before the Hon'ble' Mr. Justice Renu Pada Mukherjee and the 
Hon'ble Mr. Justice N. K.. Sen. 


. | §UBODH CHANDRA BOSE & ORS,  . OM 
| | Vs, | "to 4 1990 
_ RANJIT KUMAR GHOSE & ORS.* i t 


~” 


i . i 
Will—Probate—Will, when may be deemed to be a holograph will—Testamentary capacity 
of testator—Probate, when to be refused—-Undue influence, how to be established— 
dverse presumption for non-production of document, when cannot be made—Procedure 
in a contentions proceeding—Further objection, if leave’ of Court required. 


Where the draft of the will was made by the testator himself, and the typed will was 
an exact reproduction of the draft and made no departure from the draft, and the typed 
“ill was executed -on the same day on which the draft was made, the will was in a sense 
a holograph Will. 


Where the testator was a renowned and well experienced .solicitor, it was quite possible * 
for him to write out the draft of the will without a single correction, addition or alteration 


cen at the age of .83 years. 


Where there are suspicious, circumstances surrounding ‘the preparation and execution 
of a Will, no Court should grant.probate until such suspicious have been removed by the 
propounders by cogent and reliable evidence. E E : 


It is not suffidient to establish that a person has the power unduly to overbear the 
Will of the testator. It is necessary also to prove that in the ‘particular case that power was 
exercised, and that-it was by means of exercise of that power that the Will such as it is, 
has been produced. In the absence of any positive evidence to that effect the Court is not 
entitled to presume that such influence was exercised simply because of the fact that the 
testator left all his properties to the propounders, ` 


* Appeal, from Original Decree No.- 343. of 1956. 


~ 
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Once it is established that a testator had full testameritary powers and a disposing mind 
the fact that the disposition would strike one as eccentric, or unjust or onnatural would. 
not matter in any-way, and is such a case it is no longer the duty of the Court to go* 
further .to inject its own ethics of wha is or is not a moral or fair disposition according 
to the ‘Court’ s own standard. 


- Where. no’ suggestion as to the existence of the testator's diary was put by the caveator' 
to the propounders or their witnesses in course of their deposition, the caveator is not en- 
titled to- dsk thé Court to make an adverse presumption against. the propounders for non- 
pioduction of the alleged diary which was not called for from them. 
OTHE SEES S 


When a probate proceeding has become contentious, no new or fresh summons should 
be served upon the party opposing the grant. He bas: already been served with a citation, 
and has also filed his objection. If he wants to file a ee objection, that must be with 
the legve or i D of the Court. ` 


p 


f 
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Saar Das neces D. N. Das, Gouri Mitter, and N, K. Ganguly— 
. for the Appellants. 


ve? 


QE K. Ghose and P. K. Hazra for No. 1. Tu 3 
M. N. Banerjee and. P. K. Sen. for No. 2. | E 


Balin Basu for No. 3. - i ~~ E 
Ala. Gupta for No. 5 PAE by. Deputy Registrar of this Court 
—for the Respondents. 
The judgment ‘of the Court as lioa ; 

- Renupíada Mukhérjee, J.:—This appeal arises out of a judgment and 
decrees, passed by the Subordinate Pudge, Second Court, Alipore, in a suit 
for grant of probate of the Will of one Akhoy Chunder Bose. Originally, 
proceedings were instituted 'in the form of an application made on January 6, 
1968, by the two propounders in the-court of the District Judge of Alipore, 
Caveat was entered by one of the sons of the testator named Srish Chandra 
Bose, and the proceedings having become contentious, the applicatio was 
registered’ as a regular suit by an order passed by the District Judge on May 
20, 1958. After the applications was registered as a regular suit by an order 
passed by the District Judge on May 20, 1958. After the application was 
registered as a suit, an order was made for service of summons upon the de- , 
defendants. Thereafter a new written statement: was filed. by two of the sons 
of the testator, namely, Srish and Subodh. Subodh did not sign the written 
statement and the proceedings were contested upto the final-state -by-Srish. 


t 
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The defence of the. contesting üieadiat was that the Will in question 
is a false and fabricated document and thaf the testator had no testamentary 
capacity at the time ‘of the executian of the alleged Will. It was further con- 
tended that the Will was the outcome of fraud; undue influence and coercion, 
exercised by the propounders and their. parents' and agents. There was a 
further defence that Sanat, one of the sons of the testator, was a lunatic when 
i «the application for grant of probate Was penne and he was not properly 
represented B à, _ guardian. 


This “defence Was negatived by the trial Judge’ and as Order for grant of 
. probate- was made. "So this appeal was filed by defendants Nos. 2 and 3 
| of the trial court. ' The appeal was resisted by the propounders, 


The appeal was elaborately argued by learned Counsel appearing on be- 
half of both parties, and we must place on recard our deep appreciation of 
the valuable assistance rendered by learned Counsel for deciding this appeal. 


Mr. Mitter, learned Counsel -for the appellants rud the following con- 
tentions in support of the appeal: : 


Ü His first contention was that the execution and attestation of the 
, Will have been sought to ‘be’ proved by evidence which is not re- 
- liable ‘or dependable: and so probate. should be réfused. l ' 


(ii) His second contention was. that the: circumstances surrounding the 
\ preparation and execution of the Will are so very suspicious and 
the propounders have so utterly failed to remove the suspicion that 
the. WA should not be judicially recognised. 


(ii) The third -contention of Mr. Mitter was that the testator was lack- 
. ing in testamentary capacity at the date of the Will | 


(iv) The fourth contention of Mr. Mitter was that the Will was the 
result of undue influence exercised -by the a eds and their 


relations upon the testator. 5 


9 The fifth -and last contention of Mr. Mitter was that one of the 
. gongs of the testator, namely, Sanat . Chandra Bose, was a lunatic. 

. after another. 
when the application for probate was presented and as he was, not 
represented by a guardian, the proceedings should be considered 
to be &nfructuous. We shall take Bi all these oontentions one 


a 
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The Will which has been propounded by the plaintiffs respondents‘ pur- 
ports to have been executed by one Akhoy Chunder Bose on November 4; 
1952. ‘The Will was marked Ext. 1 in the trial court. : Ig is a very short 

and simple Will and it is pu below: — 


i I, Akhoy Chunder Bose, son of the Late Nemy Chandra Bose of 

No. 28, Nayan Chand Dutta Street, Calcutta, do hereby revoke all wills 
. codicils and other testamentary disposition heretofore made: by me and I 
declare this to be my last will and testament. . 

. | am more than 83 years old. In my old . age, I am looked after and 
Tr care of my grand children (daughter's sons) Ranjit and Sanjit 
Kumar Ghose, whom I brought up from their childhood and who are 
my most favourite grand children. I bequeathe to them all my proper- 
ties, moveables and: immoveables, and full right, title, interest and power 

‘of disposal as absolute and exclusive owners in equal shares. . And I 
hereby appoint the said Ranjit and Sanjit ‘Kumar Ghose to be the 
Executors of this my last will of all my "properties, moveables and im- 
moveables, including vacant plot of land-.at-No, 3, Shib Krishna Daw Lane 
and in Panihati and 32/1, Muraripukur Road, as also compensation - 
monies in respect of acquisition of a portion' by the Calcutta Improve- 
ment ‘Trust of my garden house, known as the “ Retreat ” at 226, 
Bagmari. Road, in the year 1921. 

I also intend that the image of Goddess Annapurna now temporarily 
located in my temple at Brindabone should be taken charge of by ‘the 
said Ranjit Kumar Ghose. If he wants to bring the said image to 
Calcutta, he will be at liberty to do so and ps do hereby give the same 
to to him absolutely. : 
In witness whereof I, the abovenamed Akhoy Chunder Bose do here- 

by declare this to be my last will and testament and set my hand this 
4th ELM of November, 1952. 5 
Akhoy "Chunder Bose." 


Thé Will which is the Mene matter of debate in this appeal is a a typed 
Will.” It purports to bear the signature of Akhoy Chunder ‘Bose. The names | 
ot three attesting witnesses figure in this document. They are: 


Biswanath Bhar-of 261, Chittaranjan Avenue; 


bestia 
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Amiya Kumar Dutta of 83A, Durga Charan Mitra. Street; and 
Bibhas” Chandra Dutta = 8/2A, Nilmoney Mitra Street, 


All these three attesting witnesses were examined on behalf of the pro- 
pounders. Bibhas is P. W. 1; Biswanath Bhar is P. W. 3 and Amiya is P. W. 
4. The late Akhoy Chunder Bose was a reknowned Solicitor of this Court and 
it is not disputed that during his life-time, he had earned-vast sums of money 
from'his profession. It is also admitted that he used to live in a very expen- 


, Sve, if not princely style and he ran through, most of his fortune during his 


* 
ae 
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life-time. He died on December 4, 1952, at the ‘ripe old age of 83 years or 
so. His family residence was in premises No. 28, Nayan ‘Chand Dutta Street, 
but he died in the house of his daughter Chameli at No. 5B, Garanhatta 
Lane. It is an admitted fact that Akhoy’s wife Sailajini died sometime in 
1945 and he shifted to the place of his daughter Chameli—in August or 
September, 1947. Except for one or two short visits to his ancestral house, 
he had all alóng lived in the house of his daughter Chameli from August Or 


mp 1952, till. his death, 


Athos left five sons at the time of his death. They are (i) Sudhir 
Chandra Bose, (ii) Srish Chandra Bóse, (ii) Subodh Chandra Bose, (iv) Sunil 
Chandra Bose, and (v) Sanat Chandra Bose: Sudhir has been living per- 


| inanently in England for some years past. The other four sons are living in 


the family residence at No. 28, Nayan Chand Dutta Street, Sunil is admittedly 
a lunatic for many years past. According to the case. of the appellants, Sanat 
also became a lunatic some years before the death of the testator. Accord- 
ing to the plaintiffs respondents, Sanat was a normal man at the time of the 


"institution of the probate proceedings. We shall have to advert to the ques- 


ton of Sanat’s alleged lunatic later on. Besides the sons, Akhoy Bose also 
left four daughters at the time of. his death. They are: Pramila, Nirmala, 
Chameli and Renuka. Akhoy had two other daughters who had pre- 
deceased him; they were Bela and Sushila. In the present litigation we are 


‘not concerned with any of the daughters except Chameli who is the mother 


`of the.two propounders. The Will in question would show that whatever 


properties were possessed by Akhoy at the time of his death were left to 


' the, two sons of Hamel namely, Ranjit Kumar Glose and Sanjit Kumar 


Ghose. 


We are now taking úp the frst contention raised on behalf of the 
appellants, Mr, Mitter argued that the evidence of the three attesting wit- 
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nesses to the Will is not entitled to any. credencé dud the onus probandi 


being upon the propounders to show by. satisfactory evidence that the Will 


was not only signed by the testator. but. the testator was in a soundand dis- 
posing state of mind and he understood the nature and effect: of the dis- 


fi 


- 


positions, we should hold’ that the evidence adduced . on behalf of . the- pro-c 
pounders is not satisfactory or reliable and próbate shoüld be refused for that, 


reasoD. In support of the above proposition ,of law, Mr. Mitter relied: on 
a decisión of the Supreme Court in the case of H. Venkatachala Iyenger. vs: 
B. N. Thimmajamma(l). We have already ‘mentioned . that the thréé 
attesting ` witnesses to the Will are Bibhas (P.W. 1) Dr. Biswanath Bhar 
(P.W. 3y and Amiya Dutta (P.W. 4). The evidence of these three -witnesses 
was severally criticised by "Mr. Mitter on behalf of the appellants. As régards 


1 


the testimoney of Bibhas learned Counsel submitted that.'he was.a young ' 


College student.reading in the fourth year at the time of the execution of 
the Will and he was also.a friend: of Ranjit and Sanjit. froin his school days 
and so his testimony should be rejected as being that of an interested witness. 


: We have gone through the evidence of this. witness which was accepted by the 


court below. We afe not prepared to say that this witness attested ‘a false 


or fabricaed Will. , Although in the caveat an objection Was- taken on. the 


score that the Will was, a false.and fabricated document, it doeg not appear 


that thé objection was seriously pursued by the appellants in the court below. 
Both the appellants gave their despositions in the trial court. Srish, one, of 
` the appellants, denied, the signature of his father in the Will. The evidence 


of Srish shows that he can hardly read English. : Appellant Subodh, who is a 
Solicitor of this Court, admitted the signature of his father in the typed Will. 
It the typed Will had stood by itself, we might have been set to serious think- 
ing before affirming the judgment of the learned Judge of the court below. 


lt is, however, that case of the respondents - .that ‘Akhoy "Bose himself wrote 


out a draft on the very morning when the Will was executed and thereupon 


‘Bibhas typed the Will from the draft at the dictation ‘of Surhit, P.W. 2, 
, who in a brother of the propounders. The draft in question ‘was produced : 
by the propounders and it was marked Ext. 2 in the trial court.- It was 


proved by Surhit and also by Bibhas that the draft was made and written 
by the testator himself. Subodh had to admit that the draft seems to-:be in 


the handwriting of his father. - The evidence of Surhit-would show that the - 


typed copy which bore that first impression was rejected and torn off by. Surhit 
as the impression was rather faint and the Will was prepared from the second 


copy which was a carbon copy. This statement of Surhit is borne out. o the . | 


"Win itself. ` : " 


f 
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Mr, Mitter submitted on behalf of. the appellants ihat Akhoy'was.a very 
well Known: and, very old Solicitor of this. COurt and if he had really meant 
to execute any—Will, he would have called witnesses occupying a responsible 
-position in life. It is, however, an admitted fact that at the time of execu- 
tion of the Will ‘Akhoy was an invalid so much so that while going out in a 
motor car he had to be. placed in the car by means. of a stretcher. The 
evidence of the attesting witnesses show that they were all calied by Pro- 
“pounder Ranjit was is also nicknamed as Ranu. In the natural course of 
things, Ranjit called witnesses who would respond to.his summons and who 

were also people of.his sphere of life. In these circumstances, it was quite a 
ndtural thing for Ranjit to call Bibhas to type out the Will from the draft 
| and also to a test the same. -We are, now not inclined to reject the testimony 
‘of Bibhas simply because he was a College student at the relevant time. 


The observations which we have made regarding the credibility of the 
evidence of Bibhas-also reply to the testimony of attesting witness Amiya.Dutta, 
-This witness is a frierid of Tarit Ghose who. is the eldest brother of Ranjit 
and Sanjit, It was quite natural for Ranjit'to call this witness to attempt the 
"Will. According to him, he was called in the, morning at about 8 a.m. and 
he saw Akhoy ‘Bose executing the Will and he also.signed in his presence 
as an attesting witness. There is. no reason why we should reject the testi- 
monv of this witness simply ‘because he does not occupy a high station in life 
but is an employee in a Railway office. 


Next we-come to tlie evidence of Dr. Biswanath Bhar (P.W. 3). He also 
deposéd to the effect that he was called by Ranjit from his dispensary—on the 
date the Will was evecutéd and Akhoy Bose signed- ‘the Will in his presence 
and hé also’ attested the Will in the presence of Aklioy: This doctor further 
| deposed that he had tréated- AKlióy from time to time for several years prior 
to the execution of the Will. Mr. Mitter. submitted that,beyorid the word of 
mouth of this witness, there is no documentary evidence to show that be ever 
treated the testator or ride any prescription for. him. Mr. Mitter further 
suggested that this doctór never treatéd Akhoy Bose and he was summoned to. 
attest, thé Will simply for ‘obliging the propounders: It is in ‘evidence that 
some big doctors attéfided Akhoy Bose from time to time, particularly towards 
the last days of his life. This doctor, howévér, déposed to the effect. that he 
attended Akhoy from about the year 1944. We-are not inclined to say, that. 
this doctor, perjured himself in the ‘witness-box. He was also a physician of 
the family of Kishore. Ghose, father of the propounders. We do not think 
that for. that Tedson this doctor attested a. false and fabricatéd Will, 
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The fact that the draft of the wiu was in the hand -writing tof Akhoy 
Bose could not be seriously challenged either in the court below or in this 
Gourt.: Akhoy Bose was a Solicitor of this' Court of a very long: standing and 


there must be many documents written by him.. In fact, some letters pur-. 


porting to have been written by Akhoy himself, were’. produced iw this 
case'and exhibited. No attempt was made’ by the appellant to compare those 
admitted, writings of Akhoy with the writing of Ext, 2 for the purpose of 


' substantiating their'case that the typed Will as also the draft. was a forgery. T 


It can safely be taken: that the draft in question is a genuine document which 
was written by Akhoy himself on the morning when the -Will was executed. 
. This has been proved by Bibhas and this fact has also been: proved by Surhit 
who is,’ no doubt. interested in the result of this ‘litigation. As the draft of 


the Will was madé by Akhoy himself and as the Will was executed on the 
- same day on which the draft. was made, the Will was:in(a sense a holograph . 


Will. The typed Will is an exact reproduction of the draft and it does, not 
make any departure from the draft. In these. circumstances, the onus probandi 


which lay.upon the propounders to prove that the Will was executed, by the 


testator and duly attested by attesting witnesses has been discharged, ` 


+ 


i Mr. Mitter pointed out that the draft does not show’a single correction, 


addition or alteratión.and this fact must be unusual for a man of 88 years 
of-age and we may presume that the draft was either copied with reference to 
some other papers or it was dictated to the testator by some interested per- 
son. In the face of the positive evidence of Bibhas and Surhit. we are not 
" prepared, to .accept' this suggestion, particularly in view of the fact that no 
suggestion to that effect was made to those; witnesses It may be somewhat 
unusual for a man to make a draft of this nature without a single correction 


cr alteration. . We must, however, remember that 'Akhoy was'a renowned and. 


- 


well experienced Solicitor and so he might. have made the draft without Rar 


correction or alteratiom at a single sitting. z : 


i? 
+ , 4 
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Summing up the above, we find that the execution and attestation of the 
Will have been proved by the propounders bv evidence "which we consider 
iq, be reliable and dependable. So the grant ~of probate should not be re- 
fused simply' because witnesses of a so-called higher social or professional 
standing have not attested the Will. The first contention advanced on behalf 
of the ‘appellants, is, therefore, rejected.’ os 


We now ‘come to the second contention of ‘Mr. Mitter, namely, that the 


Will was executed and attested under circumstances of grave suspicion and 
the propounders have failed to remove that suspicion. This part of the ‘case 


- 
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was ‘pressed by Mr. Mitter with great emphasis in this Court. ‘He submitted 
that in so far. as the natural heirs. of the testator have been totally excluded, 
the Will is an unnatural and inefficious Will and so it should be looked upon 
with grave suspicion. That 'the natural heirs have been totally excluded in appar- 
ent from: the Will itself. Whatever properties the testator possessed at the 
ume of the: WHI were bequeathed entirely to the two propounders. "We have 
already mentioned that the testator had five sons at that time, The eldest 
was Sudhir who has been permanently living in England. Srish is the second - 
son. He has got a wife and some children. It is an admitted fact that Srish 
has got very little’ education and he, does not do anything ‘for earning his 
diving. He is practically dependent upon Subodh for his maintenance and 


. also the maintenance of his family. Subodh is a son of some substance. He 


carries on the profession of a Solicitor and the evidence shows that he has 
acquired some of the houses which his father had at one time owned and 


,possessed in places of health resorts like Puri, Shillong and Darjeeling. 


»ubodh has also. got a motor car. The fourth son Sunil was admittedly a 
lunatic at the time of the Will. The fifth and last son Sanat practically does 
nothing at present. A question has been raised about his sanity or insanity, 
to which we shall advert later. The Will gives everything to the two pro. 
pounders who are the sons of Akhoy’s daughter Chameli and.it does not: give 


‘anything either to Srish, or to Sunil or Sanat, who are all practically dependent 


on Subod for their maintenance. No reason has been assigned in the Will 
for this exclusion. Mr, Mitter -contended that this is a circumstance which 
should induce us not to gramt probate of the Will. 


' f 

Mr. Mitter next submitted that the propounders and their brother Surbit, 
who is a Solicitor, took an active and prominent part in the preparation of the 
Will and its execution and as the propounders have been solely, benefitted 
under the Will, the document should be regarded with suspicion. Mr, Mitter 
also submitted that a property of a third party has been included in the 
Will, apparently at the instance of the propounders, and that, is also a sus- 
picions ‘circumstance which should tell.against the propounders. We shall 
consider whether the suspicions- circumstances are such as would induce us 
to refuse probate of the Will. ` | 


As regards the first circumstance, we are of opinion that some of the 
admitted facts of the case would show that the suspicion is not well-grounded. 
The wife of the testator died in 1945. Within’ two years of that time, the 
testator shifted to, the house of Chameli, mother of the propounders, at No. 
6B; Garanhata Lane. The testator died a little more than five years after 
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tbat. Execute for ode or two short visits, he Bad not gone to his ancestral 
house during this period. The case of the propóunders was that Akhoy had 
been very badly treated by his són Srislh and: so he.left his family residence 
and made his daughters home his own home for the last year of his life. 
‘fhe appellants have denied this ill treatment. Their case was that after: the 
death-of Sailajini there was no female member in the house who could take . 
charge^of and ‘look after this old inàn, and so. he shifted to the house ‘of his 
' daughter. A case was also sought to be made out on behalf `of the appellants 
that Chameli. and her husband and the propounders had induced the testator | 
to go to their place by exercising some sort of inflnence.* This allegation is 
`of ‘a-vague nature and is not worth any serious ‘consideration. We may take 
it the old man left his family résidence ‘because he was not feeling quite com- 
fortable there and’he was properly looked after by his daughter Chameli 7 
and her sons. With regard to this part of the case, the court below has made 
some comments on.the conduct of Sübodh. -The’ court below seems to be of 
opinion that Subodh's' relations: with his father wete not at al cordial and 
lié was not a dutiful son. We are mot prepáred to, agree with these obser- 
Vations, because some of the letters written by Akhoy from -observations, 
because somie of the letters written by Akhoy from his daughters house: ‘to 
decim Would show ‘that the relations between "'Akhoy- and Subodh continued 
o" be normal, if not condial, and Akhoy sometimeg- expressed - his: - willingness 
to go Pack to his ancestral house. : We may refer to Ext. A-2, dated November 
12, I947, and A-}, dated August 9, 1948, in this connection. Be that as it 
may, the evidence conclusively shows’ that during the last five. years of his life 
and a little more, Akhoy had lived in the house of his daughter Chameli . 
quite" comfortably: It'is' admitted" on both^sides ‘that the two -propounders 
had been brought up from their Childhood-in the ancestral house of Akhoy 
at Nó. 28, Nayan “Chand Dutta Street and they came away to the Garanhata 
House With Akhoy. It is also admitted. ‘that these two daughter's ‘sons of 
“Akhoy y weré his special favourites. As early as in 1946, Akhoy had made.a gift 
of his’ móveables' to these two daughter's-sons. Ext, 3-A, is a letter, dated 
"March 5, 1946. It was written by Akhoy,to Ranu and Nantu, nicknames for 
Rajit and" Sanjit’ respectively. This letter is quoted below: : 


." My dear Ranu and Nantu, - 

` "As you apprehend that: on- account of the ‘presentations made to 
“you ‘of my 'moveables,;you might be criticised- by my other. relation, I 
‘hereby put'on record ‘declaring that from my. heart I. have- always loved 
you because you "have: sincerely cared- for me even at a great sacrifice and 
| the presentations are nothing but tokem of. Any love and affection for you. 


š * 
£ 


t - 
x "ou . ‘ / 
, T 


f i 


Vi 


1962] Subodh Ch. Bose &-Ors.-vs. Ranjit Kr. Ghose & Ors. 77 


- 


+ 


I know that you have never asked for same and those have been given 
to you. freely and of my own accord. If anybody criticise you in future 
after my death, regarding those goods of mine have been presented to 


you as: aforesaid, you may produce this signed letter to put shame on 
him, 


‘ 


; Yours very affectionately, 
. A. C. Bose. 
Jo. i 


E Kumar Ghosh and Sanjit sumar Ghosh.” 


~ 


The letter would show that ‘the testator had is loved, those two 
grandchildren because they had sincerely cared for him even at a great sacri- 
fice. The, properties left by Akhoy, were quite inconsiderable when one re- 
members that this Solicitor had earned and spent a fortune during his life- 
ume. In a letter written to his son Sudhir alias Sudha, he-says that he had 
earned Rs. 80,000/- in his profession but -wasted the whole of this amount 
and he was in misory at the time of writing of this-letter (vide Ext. 3-G). 
“Ihis letter is undated, but. apparently it was written in-reply to a letter of 
Sudha, written from- London: on April 18, 1958 (vide Ext. 3-F). This testator 
hó had’ earned. a vast amount of money during. his profession left only a 
‘vacant’ plot- of land at No. 3, Shib Krishna| Daw Lane, another in Panihati 
and another in No. 32/A, "Muraripukür -Road and. also some compensation 
money the amount of which is not mentioned. To a man who had earned | 
abd spént a fortune, those properties which have been valued in the present 
proceedings at -a sum, of Rs..8,190/- meant nothing. So the disposition of 
, these small, properties in favour of the two grandchildren whom he dearly loved 
'and:who attended: to his needs. and -comforts ip his old age, to the exclusion 
of his ‘sons, is not as unnatural] as would appear at the first glance. The 
testator had. practically- out: off his connection with.his sons since August or 
September, 1947. That being the case, we-are not. prepared to say that in the 
tacts’ and circuinstances of this case, the dispositions were unnatural. Even 
if they would appear to. be unnatural to an-oytsider, we are not prepared to 
say that this was unnatural for the testator himself. Whatever or suspicion one 
may entertain ón.a simple reading of the Will would be dispelled on a con- 
sideration of’ the: facts -and- circumstances. under which the Will was executed. 


In the above connection’ we should not dores that- the whole of the 
draft was made "by ‘the testator- himself. There. is no-reason.to think that 
the draft was made’ at the persuasion.of the -propounders or any other. person 
interested in their behalf. -It.is true that -when. the draft.was made the 
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testator was living ` in the house of Chameli ánd was generally surrounded by 
the propounders and their relations. These facts, however, would not be 
sufficient for concluding that the Will was procured 2y the mupotuieg by 
any unfair or unrighteous means. E j 

The second ground of suspicion pointed out m Mr. Mitter on behalf of 
the appellants was that the propounders and their friends and relations took 
a prominent, part in the preparation and execution of the Will and as the 
Will makes the’ propounders sole beneficiaries, it would be regarded with sus- 
picion. As to the preparation of the draft, we have the evidence of Bibhas 


and Surhit. Bibhas deposed to the effect that the testator, whom he called: 


. " Dadu” wrote a paper in his presence, namely, the draft, and handed -it 
` over to him asking him to type it out. Thereupon he typed out the Will at 
the dictation of Surhit. Surhit deposed to the effect that Akhoy had express- 
cd his desire to make a Will and he also consulted him in, that matter. 
Surhit, however, advised the testator to write out his own Will and he refused 
to act formally às a Solicitor as he was very closely related to the testator. 
` ‘The evidence of Bibhas and Surhit, if believed, would show that Akhoy wrote 
out the draft on his own initiative and without any prompting 'by anybody. 
There is no reason to think that the draft was written at the dictation of, or 
at the instance of either the propounders or, any-wishers of theirs: We shall 
. have to say SORS HIDE. about the mental condition of the testator later. on. 
kor the present we may say. that there is no evidence on the record to show 
that the propounders or any: friends or relations of their had any hand in the 
preparation of the draft which is the basis-of the Will. It ig no doubt true 
that the Will was attested by people.who were called by propounder Ranjit. 
~ To that extent, no doubt, assistance was given by the propounders who, are 
thé sole beneficiaries under the Will. The testator. was im an invalid. con- 
dition at this time and he had to depend upon the sons of Chameli for the 
completion of the Will As the draft was prepared by the testator himself, 
no harm was done by the assistance rendered by the propounders by summon- - 
` ing the attesting witnesses and in our opinion,'that is not a suspicions cir- 
cumstances at all. It is true that Subodh and Srish were not called. As the 
testator was bequeathing his entire properties to his: two ' grandchildren, ‘there 
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was every reason for not taking Srish and Subodh into .confidence in! the , 


matter of the’ preparation or execution of the Will. 


The third suspicious circumstance pointed out by Mr. Mitter was that a 


| property belonging to an outsider has been included in the Will -by, the’ pro- j 


pounders for deceitful purposes. According to-the appellants, ue property 
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is the vacant land bearing No, 3, Shib Krishna Daw Lane. Somé Corporation 
‘papers were produced for the purpose of showing that one Akhoy Kumar 
Bose of Aniherst Street is the owner of this property and not Akhoy Chunder 
Bose of No, 28, Nayan Chand Dutta Street. In the original written state- 
ment no objection about the incorporation of any property of any outsider 
was taken. In some further particulars furnished by Srish on April 19, 1955, 
a statement was made that properties, which did not belong to the testator 
were included in' the Will. No specific mention of this particular item of 
property Was made in the statement of further particulars. In our opinion, 
thére is no reliable material on the record to show that the propounders have 
intentionally or deliberately included any property of an outsider without 
the knowledge of the testator. -We, therefore, hold that the third ground of 
suspicion, relied on by. Mr. Mitter, is not at all a tenable ground. 
i ` ^ i Y. 
» It is a well known maxim of law relating to probate cases that where there 
are, suspicions circumstances surrounding the preparation and execution of a 


. Wil, no court should grant probate-until such suspicions have been removed 


by the propounders by cogent and reliable evidence. In our opinion, in the 
present case, the only ground of suspicion Ys that the propounders were made 
the sole beneficiaries and the natural ‘heirs were excluded. "That suspicion, 
however, has been removed by the propounders by proving facts which would 
show that it was quite probable for the testator to give the small relics of his 


properties to his two grandchildren: whom he dearly loved. He may not 


have liked that these small properties would be divided between any of his 
sons dnd his two grandchildren. It is, no doubt, true that—one of the sons 
was admittedly, a lunatic, but a, pfóvision for the residence of this lunatic had 


' been made by'a deed of trust executed by the testator’s widow Sailajini before 


her -death (vide Ext. B). The second contention urged on behalf of the 
appéllants, therefore, fails. rs | 


We now také up the third and fourth contentions raised on behalf of the 
appellants., They are taken on together.. "They relate to the. testamentary 
capacity of the testator'at the time of execution of the Will and the exercise 
of undue influence upon him by the propounders and their relations. 


The Will was, no doubt, executed.by Akhoy when he was more.than 83 
years of age.:, That he had became: an invalid physically for several years before 


hi$ death mits of no doubt. Akhoy himself stated this in a letter written 


: to his son: Sudhir in 1948 in reply to a letter of Sudhir, dated April 18, 1948. 

It is an admitted fact that for some years. prior to his death he required the 
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assistance of other: people for going to his bath-room and he -has NES to be 
cárried. on, a, stretcher while going out.in a motor. car: ` It is’ not: however, * 
the case of the appellants that Akhoy lost his mental powers appreciably at 
any time prior to 1952. Some witnesses were, no doubt, examined on behalf 
of the appellants for the purpose of proving that Akhoy has lost his memory 


in or about October, 1952, and. he could not recognise people who went -to- : 


pay their -respects ‘to him after Vijoya Dasami day of the. year 1952. 
The Vijaya. Dasami day generally falls in the month. of October. The 
main witnesses who depose about Akhoy’s loss of memory are Manindra Nath 
Bose. (D.W, 2) Gopal Chandra Das (D.W. 3) and two sons of Akhoy, Subodh 
and Srish, Manindra is related as a cousin of. the objectors. It appears. from 
his evidence that after Akhoy had removed to the house. of his daughter 
Chameli he saw. him very rarely. Gopal is an ex-employee’ of Akhoy: He 
worked under Akhoy from 1938-39 upto March 1952. It may, therefore, be 
imagined that he could support the case.of the appellants. This witness-had 
no.occasion to see Akhoy at or about the time of execution of the Will and 
. 80 he had no knowledge about the mental, capacity of Akhoy at the relevant 
time. -Srish, D.W. 5, wanted to say that Akhoy had complete loss of memory 
after the Pujahs of the year 1952 and he could not recognise Srish although 
he introduced -himself to him.. Subodh has spoken in a more cautious vain. 
His evidence shows that then he saw his father in the first week of Novem- 
` ber,-he.was not well. . His health was gradually deteriorating and his memory 
also failed. This is the entire evidences on, the side of the appellants to show 
that, was the mental condition. of Akhoy, at or-about the time of execution of 


the, Will. From the evidence also it would. not be possible for any court to. 


hold that Akhoy ad no testamentary capacity at the relevant time. in view 


"of the-fact that the entire draft of the Will had been made by the testator - 


himself. -As.against this, theře is the positive evidence of Dr, Biswanath Bhar, 
P.W. 3 that on the date of the execution of the will, Akhoy was mentally 
alert and apart from the general ailments which are concomitants of old age, 


Akhoy did-not.suffer-from any particular desease at the time. It is clear that 


according to the, evidence of Biswanath Bhar, Akhoy fell ‘ill after the pre- 
paration .and- execution of the Will and. he under went an, operation towards 
` the end. of- November, 1952 and he ultimately died on the 5th December. 


, Ihere is also the eviderice of another important witness on the question 
. Of téstamentary capacity of Akhoy. This witness is Bijoy, Kumar hose, 

"PIW. 5 who is an advocate of this Court of 16 years standing. His evidence 
is that he knew Akhoy | from his ‘cHildhGod as à neighbour and: bd a distant 


relation. He further deposed to: the effect tliát he camie in: “coutact with - 


Akhoy. in ‘his pM capacity arid: he did some légal work’ on: his behalf 
@ > 
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towards the end ‘of year 1952. In November, 1952, Bijoy Bhose filed an 
application for leave to appeal to the Supreme Court in connection with 
Receiver matter. Bejoy Bhose further deposed to the effect that towards the 
end of October or beginning of November, 1952 he took some instructions 
hom the testator in connection with the Supreme Court matter and according 
to his evidence, Akhoy was mentally alert at the time and he was in a posi- 
tion to give necessary instructions. Mr. 'Mátter assailed the evidence of Bijoy 
‘Bhose on the ground that he had intimacy with Surhit, elder brother of the 
propounders, and he'was not given.true evidence for the purpose of obliging 
the propounders. We are unable to ‘accept this suggestion of Mr, Mitter 
and we do not think that Bijoy Bhose would degrade the: honourable pro- 
fession to which he*belongs by giving intentionally false evidence. We accept | 
‘his evidence.as trüe:.and hold that although the testator has physically become 
an invalid at the time of execution of the Will and although his mind have 
been enfeebled to some extent ón account of old' age, he retained sufficient 
mental powers for the purpose of making out his own Will. We, therefore, 
agree with the learned Court belaw that Akhoy had,soünd disposing mind he 
retained his testamentary capacity at the. time of exécution of the Will. The 
third contention raised on behalf of the.appellants is, therefore, negatived. 


We now'come to the question of the exercise of undue influence by the 
propounders and their relations and friends. : Mr. Mitter submitted on behalf 
of the appellaüts that during the last five years of his life Akhoy was sur- 
rounded by the- propounders and their parents and other relations and so it 
must be presumed that the exclusive bequest in favour of the propounders to 
the complete exclusion of the natural heirs, was the result of un- 
due influence exercised“ upon the mind `of Akhoy. We have already 
discussed the circumstances under which’ Akhoy had lived in the 
house of his daughter Chameli. Whatever might have been the reason 
for leaving his ancestral house, we are sure that Akhoy .had left 
his house out of his own free will, and he also found greater comfort in his 
old age in the house óf Chameli than he found his own house. It may be that 
rhe propoufidérs and their parents were in à position to exercise some sort of 
influence “upon thé testator’ for making the depositions in the way they have 

been done. It'is not; however, sufficient to establish that a person has the power 
unduly to overbear the will of the testator: It is necessary also to prove that 
in the particular €ase that power was exercised and that it was by means of 
exércise of that power, that the Will such as it is, has-been produced. This 
. has been held.in the English decision cited on behalf of the appellants them- 
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selves in the case of Wingrove vs. Wingrove and others(1). In the present 
case there is practically no evidence on record to show that, as a matter of fact, 
any undue influence was exercisely the propounders or by anybody om their 
behalf upon Akhoy. In the absence of any positive evidence to that effect, the 
court is not entitled to presume that such influences was exercised simply 
because of the fact that the testator left all his properties to the propounders 
We have already said in an earlier portion of the judgment that although to 
an outsider the bequest’ would appear to be somewhat unnatural or un” 
Tighteous, it would not appear so when the circumstances under which the 
testator executed his Will are remembered. ’ . 3E ! 

In the above connection Mr. Ghosh, learned Counsel £or Ranjit, drew our 
attention to a recent decision of this Court in the case of Ajit Chandra 
Majumdar vs. Akhil Chandra Majumdar(2).. A. view has been expressed bv 
the learned Judges in this case that once it is established that a testator had 
full testamentary powers and a disposing mind the fact that the dispositions 
would strike one as pent or'unjust or unnatural would not matter in am 
way and in such a cage " it is no longer the’dity of the court to go further 
to inject its own ethics of what is or is not a moral or fair disposition according 
to the. Court's own standard.", We respectfully agree with this observation. 
We have held that Akhoy retained full testamentary powers at the time of^ 
execution of the Will and there is no’ evidence worth the name to show that 
any undue influence was brought to bear upon his mind for the purpose of 
. making the Will in question. That being s0, a conclusion.that the Will was 
the result of undue inflence is not warranted by the mere fact that the sons 
were excluded from inheritance and from the fact that Akhoy was living in the- 
house of his daughter Chameli for five years prior to the execution of the Will, 


"In the above connection Mr. Mitter contended that Subodh had deposed 
to the effect that Akhoy maintained a personal diary and if that diary had 
been produced it would have shown that there was no entry to the effect that 
the Will had: been executed’ by Akhoy. Mr. Mitter argued that an adverse 
inference should be drawn against the propounders for non-production of the 
diary. In our opinion, this argument has no substance. It is true that there 
is an admission on the side of the propounders that all: the papers of Akhov 
of the last years of his life are in their possession. That is the evidence of 
propounders' brother Surhit. He suggestion was however, put to Surhit to 
the effect that Akhoy maintained a diary in the year 1952. In the cireum- 
stances the appellants are not entitled to ask the cour to make an adverse 


(1) (1885) LR; 11 Probate Div. 81. (2) (1959) 64 C.W.N. 576 - 
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i inference ayat the propounders for non- producion ‘of the alleged diary which 
was not called for from them. = 3 


` Summing up, we hold thatthe appellants have failed to prove that ifi 
„Will was the result of the éxercise of undue influence upon the testator by the 
propounders or by their friends and: SIRO 

We now. come to the fifth and last question raised in this appeal, namely, 
about the alleged lunacy of Sanat. This question has assumed a rather dis- 
proportionate shape. We Bot some evidence recorded in this court on this 
question, because at a prior stage of the hearing of this appeal two other 
learned Judges had given a direction to*the Court below for making a further 
investigation om this point by oe Sanat in court and. also by having 
him examined by an expert, In-this Court an undertaking had been given 
on behalf of appellant Subodh for producing that Sanat in court. He 
failed to produce him and as explanation was given on his behalf that Sanat 
has been takem away by the propounders and they are not producing him. 
It is not for us to express any opinion about the propriety of the order made 
by the learned, Judges of this Court at a prior stage of this appeal. At the 
same time we cannot but express the opinion that no useful purpose would be 
"served by examining Sanat either in Court or by a mental expert in 1960 
‘when the mental condition of Sanat in 1953 was ın issue. ' Be that as it may, 
quite a number of witnesses were examined on behalf of the appellants for the 
purpose of proving that Sanat first showed signs of lunacy in 1942-48, and he 
` gradually. become a complete lunatic after the death of his mother in 1946. 
Some of these witnesses are very respectable persons. We are not prepared to 
say tbat they. have intentionally given an exaggerated account about the mental 
condition of Sariat at the relevant time. On behalf of the: propounders, some 
papers of the Motor Vehicles Department were produced which conclusively 
showed that Sanat obtained a private motor.driving licence in 1989 which was 
‘renewed from.time to time until the licence was converted into a professional 
licence in 1945. A very reliable witness, Rabindra Nath Banerjee, who is at 
present a lecturer in Ramkrishna Mission Silpa Mandir, Belur Math and who 
was a surveyor’ and valuer in the Land: Acquisition Office. in 1950, deposed to 
the effect that during the’ latter half of the year 1950 Sanat continuously drove 
his car’ as 3 paid driver and during that timed he drove’his car without any 
acccident and he also appeared to be a normal.man. . The papers of the 
Motor Vehicles Department appear to be of unimpeachable authenticity and 
the evidence: of Rabindra Nath Banerjee appears.to be wholly acceptable. 
From the evidence -one cannot but -come to the conclusion that Sanat 
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, drove a car. continuously for six months towards. the latter half of .1960- and 


during that period his employer did not- notice. any -abnormality in him. , 
That being the position, the evidence adduced on behalf of the appellants to 


the effect that Sanat was completely a mad man without. any. break from 1945 
to the-present.day, cannot be accepted.as true. In this connection we may 
,also refer to the evidence of Mr. .Arun. Kumar Dutta, an. advocate of this court 


who deposed to this effect that he- was engaged on behalf of Sanat in this 


Court by hiscjunior Mri Balin: Basu, and he had a. discussion with: Sanat about 
-the ease in: February, 1960- for about half an hour on one day and he found 
him to be quite normal. -The evidence of Mr; Dutt certainly does not show 
what was the- mental: condition. of Sanat in 1952-58: So, it is not of.much 
"importance particularly..in, view of: tHe fact that in this coart Sanat has.been 
‘doubly represented, so to say. He has been. represented. by, his own. advocate 
and also. by an: Advocate of: the Deputy Registrar on: the assumption.that Sanat 
is a lunatic. ' Having regard: to: the: evidence: recorded: in. the court. below, as 
also in. this court, we are: not prepared to say. that Sanat was a lunatic when 
the: case was instituted. or heard in the trial court. Even. assumifig that he was 
à lunatic, the. proceedings. would .not.be entirely vitiated.: At best, that would 


-be a. ground" for revocation of the: grant, if. anybody, succeeds. in future in estab. - 


lishing that-Sanat was:really ai lunatic at the relevant time. We however hold 
that Sanat was not a lunatic when the:case was instituted: or ‘heard’ in; the 
court below and. so, the. last contention advanced on: behalf of the Pee 
i8- negatived: EE HD 


All the contentions urged on behalf-of the- appellants having failed, this 
appeal would bé-dismissed: -But, before we part with-the appeal, we should 
place on the: record -some submissions made òn behalf of respondent Sanjit 
by: Mr. Panett his learned Counsel. 


Mr. Banerji submitted. that it-was not opén to the-appellants to-raise the 
question of lunacy 'of'Sanat either in- the court below or in-this Court, He 
submitted thar in this case- caveàt- had: been- entered- only by appellant Srish 


- and ‘not by Subodh: who had not signed or verified the caveat: ` Mr, Banerji 


argued that the procéedings became- contentious as soon as Srish had” entered 
caveat and under section 295 of the Indian Succession Act the: caveater became 
the defendant: ` The other four persons on whom citations had-been issued and 
who: had not appeared; should not have figured in the category of-defendants 
in the suit which was only a continuation of' the previous proceedings. Mr. 
Banerji further submitted that tlie written objection which had been filed by 
Stish prior to the conversion-of the proceeding into a suit, does not contain 
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_ tor renewal was granted immediately, ‘but the other application was not, An 


ia n with cos to Eu Pease ot the pue was started. 

The endi: was conducted: by various oficer, including at the last stage, 
the Superintendent of Excise and' it lasted up to the 17th of December, 1952. 
On that date the Superintendent of Excise made his report, whereby he re- 
commended that.the application of respondents sNos, 6 and 7 might be granted, 


` At the time that application was filed, the: Licensing Board first established 


. 
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for the area, was furictioning but it appears to have gone out of office on the 
30th of September 1952. From the Ist of October. upto the 19th of November, 
1952, there was no Licensing Board functioning in the area. The Licensing 
Board next constituted took office on the 20th of November and on the 30th 
of December following .it' allowed - Hc d c of respondents Nos. '6 
and T. 

There is no provision for any petition of objection. by. anybody in such 
proceedings as were had before the Licensing Board up to the 30th of Decem- 
ber, 1952. Nevertheless, the appellants. appear" to.have come to know by 
some means or other that such an application had been made and they had 
filed a petition of objection ón the 2nd of June 1952. "They ‘pleaded that 


_ if the shop of respondents:Nos. 6 and 7 was shifted to:the proposed site, their 


own sales would be adversely affected and the excise revenue would also 
suffer, because the two shops dividing the salés between them would have to 
pay less by way of excise duty. This objection was considered by the Board 
at its meeting. of the 30th. of PONES 1952; but it was ‘overruled. 

‘It appears that herediter ‘the Board included ‘the proposed site ip the 
list published by it under section 31 of the Bengal Excise Act as a site for a 
new licence or to’ put it more accurately, newly licensed shop. Objections as 
required by the Excise Act and the Rules were invited and such objections 
were dirécted to be filed by ‘the 31st of January: 1953. The appellants did 
not file any objection within the date fixed; but long afterwards, on the 10th 
March 1953, they filed’ a petition" of objection. That petition was supple- 
mented by another filed on the 18th of March, because, in the meantime, the 
appellants had been able to consult lawyers who had inspected the records 
and discovered that certain new grounds of objection could be taken. The 
petitions of objection ` were not’ filed’ -béfore the Licensing Board, but wert 
tiled before the Additional District Magistrate. The later did not throw them 
out summarily either on the ground that they were time barred or on the 
ground maar the appellants had no lotus standi'to- make them or on the 
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ground that he was not the person before whom such petitions could be filed. 
On the other hand, he gave the appellants a hearing. and ultimatély referred 
the petitions to the Board for decision. The Board considered the petitions 
_ of objection on the 16th of March 1958, when it rejected them and. confirmed 
the earlier order "Based on the 30th .of Décember preceding 


Thereafter, on the 18th. of March 1953, the Board submitted’ the list of ~ 
shop sites, including the new site proposed by respondents Nos: '6 and 7” 
to the commissioner: of Excisé under section 34 of the Act. On the 15th. of 
April following the appellants filed before the Commissioner what purported 
to be an appeal against the order of the Board. The.Commissioner dis- 
missed the appeal on the 10th of June 1953, on the ground that the resolu-.; 
tion of the Board was not in order that could be appealéd from but was d 
advice tendered to the Commissioner. 


The appellants: filed ʻa Es petition on the 12th of June but: the Com- 
missioner of Excise disposed of it by merely..directing it to be filed. On the 
next ‘day, that is to say the 18th, the Commissioner. made his findl order under 
section 35 of the Act by which he accepted the recommendation: of the- Board 
and accorded permission to respondents Nos. 6 and 7 to shift their shop to 
the site proposed by them. A’ licence was thereafter in due course-issued to 
respondents Nos. 6 and 7 in respect of the new site and their shop was actually 
removed there on the 24th of June next. 

On the 29th June the appellants moved ‘this Court under Article 226 of 
the Constitution and obtained a Rule. They asked for a writ of certiorari on 
the State of West Bengal and the Excise authorities directing them to send up 
the records of the case in order that the: two- orders of the Board and the 
ordér of Commissioner of Excise might be quashed and.also-for a writ of:man- 
damus directing the Government and Excise authorities to'reject the petition 
of respondents Nos. 6 and 7. The same prayer was made in a ‘slightly 
different form by asking for a writ of prohibition, requiring the Government 
and the Excise authorities to forbear from granting or issuing any licence to 
respondents Nos. 6 and 7 to open a Pachwai shop at the proposed site or any 
other place in its vicinity. 


` The Rule which was issued by Sinha J., was disposed of by himself. The 
Jearned Judgë held thát in his view the appellants had no locus stardi to 


S 


hle the petitions of objection which they had filed. He, however, did not , 


dispose of the Rule on that ground, but proceeded fo consider the actual 


——. 


1962] Subodh Ch. Bose & Ors. vs: Ranjit Kr. Ghose & Ors, 85 


any allegation of Sanat's lunacy and ‘the question of lumacy was introduced in 
a subsequent written statement which -Srish had no power -to file without the 
permission of the court. From the. order-sheet: of the court’ below. and from 
the records we find that.a second written statement was filed on behalf of Srish 
containing the new allegation ‘of the:alleged. hmacy-of Sanat‘ without the leave 
of the court after summons had been issued on Srish. In our opinion, Mr. 
Banerji is quite correct in saying that when a probate proceeding has become 
contentious, no new or fresh summons should be served upon .the party 
opposing the: grant. -He has already been a served ‘with'a citation and he has 
also filed his objection. If he wants to file a further objection that must be 
with the leave or permission of the court. No. such leave was taken in the 
present case. ‘If-this question had been agitated in a proper manner in the 
court below, then -we are sure the second objection of Srish containing the 
allegation of Sanat's lunacy would have been rejécted. But the question was 
never agitated on. behalf of -the .propounders with the result that both the 
objections filed on behalf of Srish—one prior to ‘the conversiopn-of the appli- 
cation into a suit and another after the conversion were entertained by the 
court and the parties also, gave. evidence on the basic thereof. ‘This being the 
position -we are not inclined to agree with Mr. Banerji that in the present 
case .the objection of lunacy should be thrown. out in limine by the Court. 
Mr. Banerji adopted all other Henne advanced by Mr. Ghosh on behalf of 
responent Ranjit. 
In view of the foregoing findings we dismiss this appeal with costs to the 
plaintiffs-respondents. 
Appeal dismiss with costs. 


AN. K. Son, J.:—1 agree.. 
N. C. S, 
APPELLATE CIVIL, 


Before the Hon'ble Chief Justice and 

Hon’ble Mr. Justice: P. C. Mallick. Civil 
' à; i 1956- 
| HEM dar REN & ANR. Rd uber 2 
* THE ADDITIONAL DISTRICT MAGISTRATE OF BURDWAN.* 


. henga! Excise. Act, ‘1909 (Ben al Act V of 1909), Sections 80 to 856—Shifting, of existing si 


io d new Site—Rules made under Section 85—Parties and Excise Authorities proceeding 
on repealed Rules instead of new Rules—True. construction of such repealed Rules, ij 


* Appeal from Original Order No. 222 of 1964. 
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to be made after, such repeal because of their being matters of public interest— 
.. Scheme of the Act ‘regarding determination of Shop Sites and annyal renewal of licenses 

—Effect of subsequent annual renewal of License of Shop at new Site on the impugned 
. order permitting snifémg of shop pom -old Site to new Site. 


‘Rules 73 to 79 of the Rules made under Notification No. 595 S.R. dated 30 March 
1915, and.the whole body of Rules ‘including Rule 2(a) made under Notification No. 6T-—A I. 
dated 19 April 1938, were repealed by new Rules made under Notification No. 120 Ex- 


Cated 7 February 1953, amending the Rules made under Notification No, 1173 F.T. dated 


19 .May 1950, under the Bengal Excise Act, 1909. Even.after such repeal, the parties as 
well as the Excise authorities proceeded on the repealed Rules, and not on the new Rules 
replacing them. ‘In such’: circumstances, even if the true construction of such repealed 
Rules was a matter of public ‘interest, the repealed Rules having ceased: to exist, the Court 
FH not examine the- true, import of such Rules. 


“> 


According to the Scheme of the Act, a list of three existing Sites ig published at the end 
of''each year covered^by -the licenses, objections’ are called for and heard anew; and it is 
only thereafter that such shop Sites are maintained, if they are maintained at all. In view 
of such being the procedure in regard 'to' the’ annual renewal of licenses, if the licensees 
had a shop in a new, Site ‘in 1956, they had it there not on the basis of the’ permission 
granted to them in 1958, but on the basis of a new permission accorded in 1964, 1955. 
and lastly 1956: Therefore, quashing the order made in 1953, the present occupation 
E ay $i Site by, the licensees could not be Mtected in'a PS impugning the 
order of 1968. 


= 74 


The mE facts ‘will ——— the judgment: — 


4^ 


7 Nirma! Chandra Sen with Shyamapada Choudhury—for the Appellants. 


Nirmal Chandra Chakravarty—for the Respondent. 


‘The judgment of the Court was as follows: — 





Chakravartti, ©, J.:— The appellants, Hem Chandra Mondal and 
Basudeb Mondal, jointly hold a lincence for the sale of Pachwai at village 
Shibpur in the District of Burdwan and they have a shop there. Respondents 
“Nos. 6 and 7, Kokil Chandra Mondal and Narayan Chandra Mondal, hold a 
_ similar licence. Their shop was originally situated at village Sattore, but in 
or about 1944 it was shifting to a site about three miles away in village 


Taltore where it continued to be at the time NAE the proceedings out of , 


which this appeal arises: commencéd. ` | 

On the 96th of March, 1959; which was during the cutrency of the licence 
lor 1951-1952, respondents Nos. 6 and 7 made an application for a renewal 
of the licence. On’the same date, they made a ‘second and separate appli- 


X 


cation for shifting their shop to a place about seven hundred yards to the — 


south on, the ground that sales at the existing site were exceedingly poor and 


ihat a change to the proposed site might improve the sales. The application. 
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objéctions hed by the s ue "Those objections were, so far as the order 
of the: Commissioner of Excise was concerned, that the appeal to the Com- 
missioner did lie in law and, therefore, the Commissioner had been wrong in 
rejecting it as not maintainable and (2) so far as the resolutions adopted by 
' the Board were concerned, that in accepting the petition of respondents 6 and 
7, Rule 2(a) of the Rules framed under section 85(2) (j) of the Act had been 
violated. A third ground taken was that the Licensing Board had no jurisdic- 
tion’ to deal with the application; With regard-to those objections, Sinha, J., 
held that Rule 2(a), did not apply, inasmuch as the application of respondents 
Nos. 6 and. 7 was not an application for a new licence, but'only an appli- 
cation for permission to shift an existing shop to a new site. The learned 
, Judge held. further that even assuming that Rule 2(a) applied, contravention 
‘of it, if contravention had occured, was curtd by section 41 of the Act which 
. lays down, inter alia, that no licence shall be deemed to be invalid by reason 
merely of any technical defect, irregularily or omission in any proceeding taken 
prior to the grant thereof. The objection to the jurisdiction of the Licensing 
Board did not appeal to the learned Judge, byt he held, agreeing with the 
contention of the ‘appellants; that ‘the appeal to the Commissioner of Excise 
was maintainable and it had been wrongly rejected, Nevertheless, he refused 
tó direct the Commissioner to entertain the appeal and determine it in accord- 


ance -with law, ‘because i in his view, he applicanion of the appellants had no. 
merits. 


Y have ‘mitted to mention that i it Was alis: contended before the learned 
Judge that by the introduction of a rival i in trade operating. in the neighbour- 
hood of their own shop, the appellants-had suffered an invasion of their fun- 
damental right of freedom to carry on their trade. It was also argued that 
not only the’ interest of the. appellants. but the interest of the revenue also 
was bound to suffer, inasmuch as the excise duty yielded by the two shops 
dividing the sales between them would inevitably be smaller. The learned 
Judge overruled both the contentions. He held that there was no fundamental 
right of excluding competitors in a trade and that so far as the alleged threat 
to the revenues of the State’ was concerned ‘it Was not thé concern of the 
appellants to ‘safeguard such revenues. 


‘Before us, Mr. ‘Sen no longer ‘contended that any fundamental right of 
the«ppelants had been affected, nor did he question any longer the jurisdiction 
of the’ Licensing ‘Board. He limited himself-to ‘one contention and oné con- 
tention only which” was that in the course of the proceedings which led up to 
the grant of the licence to respondents Nos. 6 and 7 in respect of the new 


90 THE CALCUTTA LAW JOURNAL u [1962 


site" sections 30 and 81! of the Act as also Rule 2(a) framed under section ; 
85(2) (j) in 1933 and Rules 58, 69 and 73 to 79 framed under section 85 in 
1915 had been contravened, s l , l 


f 
The argument mainly turned. round the true construction of Rule 2(a) 
of the Rules framed and published in 1933. The whole of yesterday was 
occupied by a close examination of the various sections of the Act and various 
other Rules in relation to Rule 2(a) in order that its true import might be 
ascertained. ‘This morning, however, it was pointed out to us that Rule 2(a) 
and, indeed, the whole body of the Rules framed under Section 85(2) (j) in 
` 1933 as also Rules 78 to 79 of the Rules framed in 1915 had been superseded 
and replaced by new Rules as long ago as in February, 1953. “The reason 
why the argument before the Court below and before us still concerned itself ’ 
with the repealed Rules was stated to be, as is indeed the fact, that even after 
-the repeal of the old Rules, the parties as well as the Excise authorities pro- 
ceeded on them and not on the new Rules by which. they had been replaced, 
even the Commissioner of Excise who bad dealt with the appellants' appeal 
on the 10th of June 1953 and the Superintendent, of Excise, Burdwan, who 
is also the ex-officio Secretary of the Excise Licensing Board, Assansol, who 
affirmed and affidavit in the present proceedings on the 7th of August 1958, 
proceeded on the basis that the old Rules were still in force and it was those 
Rules to which they referred and which they applied. I can imagine the 
failure on the part of private parties to inform.themselves accurately. of the 
existing state of the law, because amendments made from.time, to time are 
hardly accessible to them now a days, besides that piecemeal amendments given 
little publicity have unfortunately become the order of the day. It is how- 
ever, astounding that even thé Commissioner of Excise should.not have known 
four months after the old Rules had been, repealed and new Rules brought’ 
into force that such an event had taken place and also that a Superintendent 
of Excise affirming an affidavit two further months later should have been’ in 
equal ignorance. | mE | 


` We pointed out to Mr. Sen repeatedly in the course of his argument ‘that 
it was hardly possible to give any relief to his clients ir the present proceed- 
'. ings on the basis of any irreguarity in the permission granted to respondents 
Nos. 6 and 7 to shift their shop site even if such irregularity was established, 
because three whole years had passed ‘since the permission was granted. 
According to the scheme of the. Act, a list of then existing sites is published 
at the end of each year covered by the licences, objections are called for and 


a 
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heard a new -and it is only thereafter that such shop sites are maintained, if 
they are maintained at all. In view of such being tlie prócedure in regard 
to the annual renewal.of licences, it was clear that if respondents Nos. 6 and 
T had their shop in the new site today in 1956, they had it there, not on 
the basis of the permission granted to'them in 1953, but on the basis of a 
new permission accorded in: 1954, 1955 and lastly, 1956.' It was, therefore, 
dificult to see’ how by quashing the order made in 11953, the present occu- 
pation of the new shop site by-respondents Nos, 6 and 7 could be affected, 
because the basis of such occupation was mo longer the impugned order. 
As I have already stated, there is a' question in these: proceedings'as to whether 
the appellants had any locus standi to take any objection at all, but their own 
case is that they had and if they had, they had repeated and further oppor- 
tunities in 1954, 1955 and 1956 to take fresh objections and resist afresh the 
attempt of respondents Nos, 6 and 7 to maintain their shop at the new site, 
We are not aware that they made-any such attempt at subsequent stages, 


' * In the above circumstances, all that could be said in favoun of our still 
deciding this appeal would be that if the order of 1958 stood, the new shop 
site would continue to bé shown in the list prepared and published under 
sections 30 and 31 of the Act as an existing shop site and, therefore, res- - 
pondents Nos. 6 and 7 would have an advantage to which they were not 
‘entitled in law, assiming the alleged irregularities had occured. Mr. Sen 
accordingly contended that the appeal had not become wholly infructuous by 
reason of the subsequent renewal of the license in respect of the new shop 
&ite and that it was in public interest that we should decide the true mean- 
ing and effect of Rule 2(a). According to him'an application for shifting the 
aite of an existing shop was an application for a new license and accordinely 
Rule 2/a\ would. aoplv.to the application made by respondents Nos, 6 and 7. 
If it applied, their application would be hit by the Rule, since it had not. 
been made within the limits of time prescribed by it. Mr. Sen, accordingly, 
invited us to construe Rule 2(a) 'and. even said that the present case was a 
test. case, 


We would have acceded to his request, but for the fact that the Rule, 

of which the true construction was said.to us to be a matter of public interest 
has now ceased to exist: "That being so, it seems to us that no useful purpose 
would be served by our engaging in the examination of the true import of the 
Rufe. On merits too, We are not imoressed by the strength of the appellants’ 
case, first, for the reasons I have already indicated, namely, the difficulty created 
by the efflux of time and subsequent’ renewals of the license of the.respon- 


/ 
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— 


. dents Nos. 6 and 7 in respect of the new site and, —— by reason of the 
fact that all the irregularities which had occuréd, even according to.’ Mr. 
Seh's case, was that the application of respondents Nos, 6 and 7: had been 
filed only four days earlier that thé first day on which it could liavé been, 
legally filed. At one stage of this argument, Mf. Sen contended .that tlie. 
effect of the premature application having beeii éntértained was that the res- 
pondents Nos. 6 and: 7 had obtained the. advantage of a ‘licence in respect | 
of the new.site one year earlier.than they would Otherwise have got. it. That 
does not appear té be a fact, because, as I have already stated; the licetise’ Was 
" not granted till Juné 1953, arid in fact the. shop Was femoved to the new sité 
only in that year and in that month, 

I have taken some pains to state the facts at some length, Aldiough we ` 
are deciding nothing.in this appeal out of deference tó the careful argument 
as to which we listened’ from’ Mr. Sen. In the facts which I havé' sét out 
in some detail, it has become futile-to try to construe Rule 2(a) of the repealed 
Rules o£.1993. Nor do we find anything in the merits which would persuade 
us in disturbing the learned Judge’s order, even if we might have agreed 
_with Mr. Sen in respect one'or two of his technical points. 


r 


For the reasons givén dado thi appeal: is dismissed but there will be no^ 
order for costs. 7 k i ; 


In dinde but no 


A order as to cost. 
Mallick, J.:—I agree. i TN 7 
N..C. S. M 
l ORIGINAL CIVIL - | ' 
Before the ‘Hon’ ble Mr. Justice Sinha, 


COI KOHINOOR PICTURES (PRIVATE) LTD. 
1861 Vs. 


Minimum Wages Act 1948 AA Act XI of 1948), Section 9—Ad ‘Committee, when 
properly constituted —Section. b—Fixation of Minimum Wages, made on consideration 
of ‘advice tendered by Advisory’ Committee. not properly constituted, df defectwe-—Such ` 
, fixation, if can be arbitrarily made—Section '8(3), (a) (iii), classification of workmen under 
_ Minimum rates of wages fixed, nature of payments—s lassification of the same work, into 


* Matter No. 27 of 1961. 
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different classes on the basis of place. of work—Calculat rat 
wages, if to be made oh, the basig of the Aet only. cd TEE 


dent person within the meaning of Section 9 of the Minimum Wages A 
1948, must be independent of, and must not be amenable to contro] by,. any one of eH 


thc em e, employed, ,and (8) ihe.Goverüment.- (Neruttamdas Harjiwandas 
Po B. owarikarli) followed). As such, Gavernment ae not inde t Ben 
persons within the méaning of Section 9 of tlie Act. `~ 


Where an Advisory Committee is not. . properly, constituted according .to Section 9 of the 


Act, a notification fixing the minimum -wagess under Section 5 of the Act on consideration 
o the e E yi such Se defective, notwithstanding the fact that the ' 
vernment is not bound to a t the ice tendered - a l constituted Adviso 
Committee undér Section .9' of tHe Act. oe PM Nn 






ic Thé fyatioà df minimu Fates “of ae under the “Act. ma involve t the fixation of 
wages according (tó ya! difference ii the .náturé of Work, or, a difference i in: the nature of 
the’ persons ‘doing the work, or a- difference, in the lodility in-Which the work is carried 
out... Büt thé- Government ‘has no l nó ‘authority under, the -Act to fix the, period of apprentice- 
MP or -of - PM 3 Me» 
( i i, d ^, E s 
\ +. Under Section: §(3) (a) (iii) of the Aci, the Government ; fix or revise minimum rates 
d wages with; re to“four Classes--of: ‘persons ‘only, daily s 1) adults, (9) adolescents, (3), 
children, and (4), apprentices. . The. ;pex ur bis! no .power-'tol'add ^fo' these ‘four divisions 
or ‘classes. of- workmen under ‘the A ‘there cannot be. any classification of workers ) 
as'''free lancers '* in; thei: Cinania Tidus Š 
hilaa a 41 € ud EC e fi i. hs bot. 
Under: ihe AB the’ aérien can fix only the minimum ; ; Tates. Of wagés according'to : 
the prescribed procedure and on consideration of divers, related. matters, but cannot fix the 
same arbitrarily, or fix che, actual wages that, are. to bé, paid: by: the: oyer who has the 
right -to pay to PE "cupio" any amount above the minimum rates 1 dx Govern- 


t rib 
The? Act’ dtithiorises: the CE to fix the minimum rates. of wages by. “by ano A of- cish. 
payment.. 'This, cash; payment may inclüde. many kinds of ainénides have, however, 
to be evaluated -¢ and estimated according to the fnahner prescribed, ‘and included: in the rate 
of. minimum ultiniately fixed. The Government may also fix the minimum rates of 
“by - Selig such amenities for consideration. But it has no power | to create 
rights to any such c amenities in favour.of the. i under the Act simpliciter. 


+t 
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There is no rational basis for "classification of the same work when done iñ an’ air- 
conditioned: cinema House from that when, done in a cinema, house which is not air- 
conditioned, or from that when doen a studio, nor: ds such. classification authorised by the 
Act. (E WE de a : i ; 

„The liabilities of employers ‘under.the Act aré onerous and violations of the Provisions . 
of the Act amount to offences punishable with imprisonment or’ fine, and it is.not: permissible 
to credte rights and -liabilities which bre vague or unworkable, or 'to travel beyond, the per- 
missible. limits- of. the Statute. ‘For, the purpose of .calculating’ the ratés of minimum wages 
inder the Minimum Wages Act, it is that Act alone which, must be looked into, and at 
cmployer 'or an CET one not De left to hant, into other statutes for assistance, 

‘The material facts. wi appear from. a a MEUS OUO. 


t 
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` Ranadeb Choudhury, B. K. Chowdhury | with Gouri enc di 
e l for the . Petitioners, pe me p EXE x é, 
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Ke?) (1901) A.LR, (M.P.) 182. 
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The judgment of the Court was ag follows: — 

D. N. Sinha, di The jbus in this case is a 'company ‘incorporated 
under the Indian Companies ‘Act and carries on business as a distributor- of 
Cinematographic films. The Minimüm Wages Act, 1948 (1I of 1948) (herein- 
, after referred to’ as the “said Act ") is a Central Act to provide for the / 
fixation of- -minimum rates of wages in certain employments. It came into. ) 
operation from the [16th March, 1948. Under clause. (g) of section 2 “ scheduled : 
employment " means an employment specified in the schedule ta the Act or: 
any process or branch of work forming part of such employment. ‘Clause (hy 
defines “ wages" to mean all remuneration, capable of. being expressed in - 
terms of money. Certain amenities however, specified. therein, have been : 
excluded under clause (i), ‘the word “ eniployee " has beert defined to mean | 
any, person - who. is... ‘employed : for.'hire for reward to do any work, 
‘skilled ‘ or :-unskilled, ‘manual. or dletical, in a .scheduled employment" 

. in respect of which minimum rates of wages have been fixed.. Under section 
3, the' appropriate. Government’ ‘shall fix the, minimum rates and | wages payable ` 
to employees ‘employed. n'a scheduled employment. ‘It is mot disputed that. ` 
the appropriate Government, in ‘this case is the State Government of West . 
Bengal In fixing and jor wevising the minimum rates of wages, section 5 pro- 
vides that the appropriate Government can proceed in two ways:—The 
first- is -to appoint - -as -many committees and ' sub-committees ag it considers - 
necessary to' hold enquiries : rand: advise. it in. respecq..of such’ fixation or re- ` 
vission. The second method is to notify i in the Official Gazette, its proposals- 

* for the information of persons likely to be affected, so that they may make 
representations. “After considering the advice of the Committee or Committees . 
or such representations received by it, the appropriate Government may 'pro- 
ceed to than the minimum rates of' wages. 'For the purpose of co-ordinating. 

_ -the work such committees and “sub-committees, the Government shall appoint 
an Advisory Board. Section 9 deals with the composition of committees. . This 
is EMEN in the present case and must be set out: — 


M Each of the committees; sübxomiimcos and ihe Advisory Board 


shall consist of persons to be nominated by the appropriate Government | 
INSERERE employers and employees in Pipe scheduled employments, who 


` 


! I 
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` shall be — in number, and independent persons nof exceeding one- 


third of its totak number of members, one of such independent! persons 
shall be appointed d chairman by the appropriate Government.” + 


| Section H provides. that minimum wages payable indir the Act.shall be 
paid in cash, except where there is à custom to pay.wages wholly or partly 
in kind, in which case the appropriate Government may authorise the pay- 
ment thereof wholly or partly in kind. Clause (8) of section 11 provides that 
| if the appropriate Government is of. the opinion that provision should be 
made for the supply of essential commodities at concession rates, the appro- 
priate ‘Government’ may, by, notification in the Official. Gazette: authorise the 
provision of such gupplies ` at concession rates. Clause . (4). provides .that the 
jean value-of^wages in kind and of concessions in respect of.supplies of essen- 
Lia] commodities at concession rates, shall be estimated in. the-prescribed man- 
ner. ` Section 112 “Jays down that where the minimum Wages «have, been 'pres- 
cribed.for' any scheduled employment t the employer. shall pay. to every. employee, 
wages at, x rate not less than the minimum Tate, of wages so fixed: for that. 
class of employees, in that éniplóyraerit, without any | deductions except as may 
be -authorised;' within’ such time and. subject, to such conditions as may be' 
prescribed. - Section. 2i gives power: to the appropriate , Government. to .add to’ 
the schedule: ‘It provides that’ thé appropriate Government, after giving by 
‘Notification ‘in’ the Official Gazette not’ less, than ‘three months: notice of ‘its: 
intention so to do, Thay, by like notification, add, to either. part of: the Schedule, 
any: employment in réspect of which it is of opinion that minimum-rates of 
wages should be fixed under the “said Act, The original schedule in the said. 
Act’ did ‘not ‘contain’ any heading felating. to the Cinema industry. In exercise. 
of ‘power under’ section ‘27 of the, said: Act! the State Government, by notifi-: 
cation dated 19th May, 1959. publishsd in the Calcutta. Gazefte on the. 4th: 
June, 1959 added to part I of the schedule the heading’ E: Cinema Industries," : 
which theréupon became one of ‘the’ ‘scheduled ` ‘employments. On the 8th 
. January, 1960 by notification in the Official Gazette, the Government appointed 
an Advisory Committee., Three members were appointed as "independent 
persons." They are Shíi $, M. ‘Bhattacharyya, L.A.S., Labour Commissioner, 
West Bengal | as Chairman, and Shri S, R. Mookerjee, Deputy Labour Com- 
missioner, West Bengal and Shri Abani:Kumar Ghosh, M.L.A., as members. 
Upon the purported advice of the said Advisory Committee, ' the appropriate 
Government published a notification dated 16th May, 1960 fixing the minimum 
rates of basic wages per month payable to (1) employees employed in the 
Cinema houses (exhibition) of the Cinema Industries in West Bengal (2) em- 
ployees employed in the distributting units in Cinema Industries in West 
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Dengal;and: -(8) employéésem} ployed i: in the "reduction. sides viz., studios pro- 
ducing. units, and: dabóratories in West "Bengal. As I: shall presently show, 
this notification not-only fixed’ the minimum rates of basic wages but also did 
various other things which are the subject matter of attack in this‘case. A copy 
of. the,notification-is átinexure * À ' to the petition. . (On 31st May, 1960, one 
Surendra Ranjan Sarkar’ and: two others made an application to this Court 
under. Article 226' of: the Gonstitution, inter-alia for a.writ-in the nature of 
mandajnus calling upon. the State of West Bengal to recall, annual or cancel ; 
the said: notification ' dated 16th "May, 1960. `The said application. was num 
bered ‘jas. Mattet No. -19& o£ “1960. "There Was an intetim injunction pro- 
hibiting and restraining the respondents in that application from giving éffect 
to: the: impugnueéd-nótifica Cation so fat as the petitioners | were concerned i in that | 
Rules "The:tesult was that the Stsate Government did not take any further ' 
steps pending -thé ‘disposal of the Rule, to implement the said notification, 
Qn 9th june, 1961- permission was given to the petitioners in that application. 
to withdraw thé same with liberty to take other legal proceedings as they may 
be advised. This ‘was because it ‘was. found that there were ‘serious disputes 
as to facts. 'On'the- 11th July, 1961 : a. letter was written by.the Deputy Labour 
Commissioner, West. Bengal; to ' various employers that the minimum rates -of 
wagés:fixed by thé ‘Government * ‘in Nnm dated 16th May, 1960 must: 
be implemented within ‘a “fortnight. Th frer, certain disputes: were raised. 
and "t seémis that the Labour "Coririssioner, 1 the -respondent No. 6 called a 
meeting of the résporidents: $3 ana 4. The respondent. No. 2 isan association 
of employers: and “is registered under the Indian Companies Act. The respon- 
dent Nós. $ and A äre" "Trade "Ünioris. of the employees, "registered under the 
Trade Union Act. - Or thé. pui foj., 1961. it is stated- that an agreement 
was t€ached; a copy. Wwhéré- Q ds ‘annexure à € » io the petition. Jt is stated. 
that the appropriate Goverhinet Was | going | to. revise the notification on the, 
basis: 6f/such ‘agreement. T ge polit gut der gat section 25 of Bea sid: 
Act ‘runs as ‘follows: ~ s 
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ov Te * Ky contract or agreértieni, . whether made before < or after the com- 
^ "mencément of this Act, ‘where by. any einplóyee. either relinquishes or: 
reduces -his right to'a minimum rate of wages or any. privilege. or con- 
cession accruing to him urider this Act shall be-null and void in so far 
a$ it purports: fo. reduce the es aa rate of wages fixed under this. 
Act." ‘ 
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All parties have admitted before me that i in view ‘of this section, the so 
» 
called agreement is “of no “effect. Actually in this case, I: am not' concerned. 
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with the question as to whether the appropriate Government was going to 
revise the notification in, accordance with the said agreement. What I have 
got to determine is as to whether the notification as published fn an accord- 
ance with the provisions of law. "This application was made and the Rule was 
issued on 3rd August, 1961. In this application.two points have been taken. 
The first is that the Advisory Committee has not been properly constituted 
inasmuch as two.of the so called “ independent persons" nominated by the 
State Government are not. independent persons at all, but employees of 
Government. The second point that has been taken is that the notification 
fixing the minimum ,wages in the Scheduled employment. namely the “ Cinema 
(industries ” is not in accordance with the provisions of the Act. As I have 
tated above, the composition of committee is to be made as provided for in 
section 9 of the sdid Act. The complaint is that two of the persons nomin- 
ated by Government are Government servants, namely the Labour Com- 
missioner and the Deputy Labour Commissioner, West Bengal. 'The question 
to be decided ‘is as to whether these persons can be said to be “ independent 
persons" within thé meaning of the expression as used in paragraph 9 of the 
said Act. In order to consider this point, it will be necessary to clear the 
ground by referring to certain decisions laying down the legal position of an 
Advisory Committee. ES 
^ The first case is a decision of the Supreme Court Edward Mills Co. Ltd. 
Bewar & ors..vs.‘State of Ajmeer & anr(l) In that case, section 27- of the 
said Act was challenged as ultra vires. It will be remembered that section 27 
gives power to the Central Government ‘to add to the Schedule. It was held 
that the legislative policy was apparent on the face of the said Act. What it 
aimed at the statutory fixation of minimum wages with a view to obviate 
the chance of exploitation of labour. The legislature intended to apply the 
Act not to all industries but to these industries only where by reason of nn- 
organised labour or the want of proper arrangement for effective regulation of 
wages or for other causes, the wages of labourers in a particular industry 
were very low. It is with an eye to this fact that the-list of trades had been 
drawn up in the schedule attached to the Act. But the list was not an 
exhaustive-one and it was the policy of the Legislature not to lay down at 
once and for all time, to which Industry the Act should be applied. There 
was therefore no delegation of essential legislative functions. Speaking about 
. the committees appointed under section 5 of the said Act, Mukherjee, J. held 
tha? such a committee was only an Advisory Body. and that the Government 


x 
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was not bound to accept any of its recommendations. It was held that mere 
precedural irreguarities would not vitiate the final report fixing the minimum 
wages. he. next case cited is Bijoy Cotton Mills Ltd. "& ors; vs, State of 
Ajmeer(l) It was held in that case that the material provisions of the 
Minimum Wages Act were not ultra. wires of the constitution, because the 
securing of living wages to labourers is conducted in the general interests of 
the public, and this was one of the directive -principles of State Policy em- 
bodied in Article 43 of the constitution. Although the restrictions imposed by 
them, interfere to some extent with the freedom of trade and business guaran- 
teed under Article 19(1) (g) of the constitution, these restrictions are reason- 
Able, and being imposed in the interest of the general public, are: protect 
by clause (6) of Article 19. “peaking. aþout Advisory Committees, T 
T. said as follows: — , : 


p 


4 } 

“ As regards the procedure for the fixing of minimum wages, the 

“ appropriate Government ” has undoubtedly been given very large powers. , 

But it has to take into consideration, before fixing wages; the advice of^ 

the committee if one is appointed, or the representations on its proposals 

. made by persons who are likely to be affected thereby. Consultation with 

advisory bcdies has been made obligatory on all occasions of révision of 

minimum wages, and section 8 of the Act provides for the appointment 

. of a Central Advisory Board for the purpose of advising the Central as 

` well as the State Government both in the mátter of fixing. and revision of 
minimum wages. : 


f 


Such Central Adiy body is to- Act also as.a raoa agent 
for co-ordinating the work` of the different advisory bodies. In the 
Committees or thé Advisory bodies the employers and the emiployees have 
an equal number of representatives and: there are.certain independent 
members besides them who are expected to take'a fair and impartial 
view of the matter’ These provisions, in our opinion, constitute an 
adequate selfguard against any hasty or E dua decision by’ the 

“ appropriate Government.” E l 


The question was also.considered in another Supreme Court judgment 
Management of all Tea Estates in Assam vs. Indian National Trade ` Union 
' Congress Dibrugarh & ors.(2). "Bhagwati, J., said as follows: — 


“ The other fallacy lies in this that the Report of the Minimum" 
Wages Committee was considered by the learned Counsel for the appellant 
as the final word on the subject. The Minimum Wages Committee was 


(1) (1955) A.LR. (S.C.) 39. : (2) (1957) AIR (S.C) 206, 
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A. an » advisory body. and. under Section 5 of ihe Minimum Wages Act, 
the function of the Committee was to collect materials, make enquiries 

, and advise the Government in the matter of the fixation or rivision of 
. the minimum wages. ‘The Government was not bound to adopt that re- 
port. It could i it either wholly or in part or it could also modify 
W ig. he P. . . If it was thus competent to the Government 
to accept only a part of the Report and substitute its own decision for such 
part of it as did not meet with its approval it could: not be urged that 
I . the report of the Minimum Wages. Committee governed the situation. 


L. In Madhya Pratlesh M T Indusiry Association Nagpur vs. The Regional 

bour Commissioner (Central) Jabalpur(l), it was laid down that the pro- 
visions of. the Minimum "Wages Act were intended to achieve the object of 

| doing social justice to the employees employed in the scheduled employments 
said provisions, ‘thie Court „shouid adopt what is sofnetimes described as the 
beneficierit rulé of constriction. Wheré the relevant words are capable of two 
constructions preference, may be: given to that construction which helps to 
sustain the validity of, the impugned notification. ‘Such occasions are reason- 
ably possible. It. will thus be seen that the Advisory Committee has a purely 

' advisory function, It is obligatory however to bring it into existence and 
to allow it “to tender its advice; but. Government is not bound to take its 
advice or any part of it. If, therefore, it is obligatory to bring the com- 
mittee into existence and to allow it to tender its advice, it follows that the 
Committee miüst. be: brought into existence validly, in accordance with the 
provisions of the Act. 1 now come to the first point taken, namely as to 
whether the Labour Commissioner and the Deputy Labour Commissioner: of 
the Government of West Bengal can be considered as “ independent persons " 
within the meaning of the ‘expression as used in séction 9 of the said Act. 
Upon this point, there are two conflicting views. The first view is that of a 
“girigle Judge of the Punjab High Court’ Jaswant Rai Beri vs. State of Punjab(2). 
In that case, the Labour Commissioner of Punjab was a nominee of Govern- 
ment to ad as.Chairman and Secretary, of the Adyisory Committee. The 
objection was that the Labour Commissioner being an Official under Govern- 
meat, could not be considered to be an NN: pero Bishan 
Narain, J., said as follows: — 


E The Labour Commissioner is an’ official though not under this Act. 
Ji is, however, not laid down any "where in the: Act or elsewhere that an 


(1) (1960) A.LR. (S.C. 1068. . (3) (1958) AIR. Punjab 425. 
j | 
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official of the Government cannot be nominated as a member of the 
Committee or that only a Honec can bus considered to be an gnuepene 
| dent person. . c 


» lo my mind, an “ independent ” person in this context means a 

person who is neither an employer nor an employees in the employment 
.for which the minimum wages àre to be fixed. Presence of independent 

persons is necessary in these.committees to safeguard the interests of those 
. Whose requirements.are not by the trade concerned. In a welfare state 

it is the business of the Government to. create conditions wherein private 

employers can carry on their trade profitably as long as workman are not 
. exploited, ` : 


= * 
* 


in such circumstances the appointment of a Labour Commissioner 
who is conversant with the employment conditions cannot be objected to 
on any valid or convincing ground. I, therefore, hold that the appoint- 
ment of the Labour Commissioner as representing independent interest 
was valid and therefore his appointment as chairman was also valid.” 


' A Division Bench of the-Madhya Pradesh High Court ia taken a contrary 
view. In Naruttamdas Harjiwandas vs. P. B. Gowarikar(1), a question arose 
as to whether Government Officials such as Labour Commissioner and Director 
of Economics and Statistics were "independent persons" within the meaning 
of section 9 of the said Act. The Punjab decision of d single Judge men- 
tioned above, was dissented from. The learned judges said as follows:— ——— 


is We are not prepared to accept the stand taken on behalf of the 
State that the expression “independent persons” as used in section 9 
means persons who are independent only of employers and employees in 
the scheduled employments and includés an official. The ordinary con- 
notation of the .word “independent person" is a person who is not 
. dependent on anybody, authority or organisation and who is able to form 
his own opinion without any control or guidance from any outside 
agency. IR ee a 


In the matter of fixation, pf minimum wages the contesting parties. 
are. no doubt the employers and the employees. But the .Government 
who fixes fae rates of wages-is not absolutely disinterested in the 


+? d 


MAET > s Wo wx i : 
With respect, I agree with the Jeano of the Madhya Pradesh Higħ 
Court. Thé learned. Advocate General appearing on behalf of the State has 


(1) -(1961) .A.LR. (M.P.) 182. 
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argued that the standard of “ indepent person " as fixed by the learned judges 
of the. Madhya Pradesh High Court is unattainable in practical life. He- 
said that a person who woüld be able to act in an Advisory Committee of a 
particular industry must be connected with the industry in one way or 


another and an absolutely independent person would either be unobtainable 


or whose participation in the committee would be worse than useless. In 
referring to the ordinary connotation of the word "independent person " 
the learned judges were not laying down a definition. They were only re- 
ferring to the expression in its amplitude. While it may be necessary to cut 
down or restrict the dictionary meaning in a particular case, the person who 
can be described as an “independent person," must be independent of some- 
thing or other. Otherwise, there is no sense in using that expression. The 
learned judge of the Punjab High Court seems to think that it would be 
sufficient if the person is independant of the two immediate disputants, namely 
the employer and the employee. But, as. pointed out by Dixit, C.J., he 


, Government. in such matters is not at all-a disinferested person: The 


fixation of minimum wages, it must be remembered, is an operation compelling 
the employer to make-a payment, whether he wishes it lor not and in most 


cases contrary to his wishes. In the process of this compulsory fixation of the 


rates, three parties are involved—the Employer, the Employed and Govern- 
ment. If the Advisory Committee is really to consist of “ independent persons,” 
they should: be independent of all three categories. In other words, they 
should not be amenable to control by any of them. -The ‘learned Advocate 
General has argued that all Government servants dre not necesgarily sub- 
survient. To say that all Government servants are sub servient would be 
fatuous. If is however common experience that this class of executives can 


‘seldom be made to swim against the tide. It is not that they do not possess 


the strenth, but because they seldom possess the necessary amount of initiative 


or inspiration which leads people to champion ‘lost causes. 


‘The matter may be looked at form another point of view. Let us assume 
that there are but two parties concerned in the fixation of minimum rate of 
wages; namely the Employer and the Employee Government, in such a case, 
almost has the position of an imparted arbitrator, because it must hold the 
scales even between the two groups, saving the worker from exploitation and 
the entrepreneur from extinction. In carrying out this delicate operation, ` 
it is obliged to take advice from a committee, which not only consists of the 
representatives of the actual disputants, but of sbme independent persons. It 
is obvious, that in such a case, justice should not only be done but seem to be 
done and Government should not have’ officials amenable to its control in 
the Advisory Committee: It is not that such control will necessaarily be 
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_ decided by the Supreme Court. 
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exercised. But neither labour nor capital should have the remotest ground 
for thinking that Government could in such a tase, shape the advice which 
it was seeking to get. I am aware that this advice when tendered to Goyern- 
inent may not be taken at all. That however means nothing. The fact thàt 
in an exceptional case, the advice of the committee may be ignored, is not a 


‘reason [CT detracting from the quality of that. advice. It may be true that 


the Labour Commissioner and the Deputy Labour Commissioner are persons 
who ‘have personal knowlédge of the facts that are necessary to be dealt with 
by the Advisory Committees. That however is no compelling reason for 


. putting them there. There are other considerations which-out-weigh the ad- 


vantages to be gained by their presence. In my opinion, therefore, the appoint- 
ment of the Labour Commissioner and the Deputy Labour Commissioner, West 
Bengal as members of the Advisory Committee was not in ‘accordance with 
iaw, and the Advisory Committee, of which, they-were members, had not been 
properly constituted. If this is so, the notification at once becomes defective, 
because -it was published without considering the advice, tenderéd by a pro- 
perly.coristituted Advisory Committee. . As I’ have stated above, this is obliga- 


| tory under the law. . =. 


: My attention hás been drawn to an ‘unreported judgment of the Supreme 
Court—U. Unichoyi & ors; vs. The.State of Kerala(Y). In that ‘case, an Advisory | 


Committee was appointed to hold enquiries and advice the, Government in 
fixing minimum rafes of wages in respect of employment in -the title. industry. 


The Government of Kerala nominated one Mr. G. S. Pillai, the District Labour 
Officer, as aù independent member of the Committee. It is argued that the 
Supreme Court did not consider such an appointment as being contrary to 
law. .Unforturately, this objection was not at all raised or considered. It 
was assumed that this official was an independent person and nothing Was 
said against him. In my opinion, it cannot be said that the point was at all 


A 


I now come to the second point, namely, as to whether the impugned 
notification which is.annexure “D " to the petition, is in accordance with the . 
provisions of the said Act. I have, at the commencement of thd judgment, 
giveri a summary of the relevant provisions of the said Act. The object is to 
provide for the fixation of minimum rates of wages in certain. employments. 
The object of the statute is to fix the minimum rate of wages below which 
an employer cannot make payment to workmen employed by _ him. He* “18 
not obliged to pav at the minimum rates, that is to say, he may pay moré, 
bit not less. The provisions of the said Act are all meant to assist this pro- 


(1) Petition No. 102/1968, dated on 144-1901 (ünreported dae). ^ 
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MN of fixing the rates of minimum wages and its payment. The word 

" wages" has béen defined to mean all remuneration, capable of being: ex- 
pressed in terms of money. The minimum rate of wages fixed or, revised by 
the appropriate Government, in respect of scheduled employments, may be 
fixed in three ways. Firstly, it may consist of a basic rate of wages and a 
special allowance at rates to be adjusted according to the cost of the living 
index number applicable to a particular class of workers, (which is known 
as the cost "cost of living allowance"), or it may consist of a basic rate of 
wages with or without the cost of living allowance and the cash value of the 
concession in respect of supplies of essential. commodities at concession rates, 
. Where so authorised; or thirdly; it may be an all—inclusive raté allowing for 


„basie rate, the cost. of living allowance and the cash value of the concessions, 
if any. 


. 
” à * 


It will be remembered that minimum wages payable under the Act must 
be paid in cash, unless under special circumstances, when it may be directed 
to be paid either wholly or partly in kind. There is a specific position in sub- 
section (8) of Section 11 that Government may direct supplies of essential 
commodities at concession rates to be made to workmen. Such a direction 
would be,'therefore, within the four corners of the Act. Since, however, 
minimum wages lave to be paid in cash, the cash value of wages in kind and 
of the’concession for the supply of essential commodities at concession rates, 
have to be estimated in the prescribed manner. In fixing the rates of minimum 
wages, we have to consider the following heads: — 


1. The manner of fixation, \ 
(i) According to time, when it is called “minimum time rate.” 


(ii) According to the nature of work e.g. for piece work, when it is 
called “ minimum piece rate." ` 


(iii) A minimum rate for employees doing piece work, known as the 
" guaranteed time'rate." — 


(iv) Over-time work when dt is known as “ over-time rate." 
2. Fixation according to deas ot work. 


À Different minimum rates of wages fid be fixed for (i) different 


.* kinds of employments (ii) different classes of work in the same kind of 


employment (ii) same kind of employment in different localities and (iv) 


t 
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different tee for four different dioses of workers, viz., PTA adolescents, 
` children and apprentices., 


3. Fixation according to wage period. 


Minimum rates of wages may be fixed (i( by the hour (ii) by the 
day, (iii) by the month or (iv) by such other wages ine as may be | 
prescribed. - 


‘Where rates are fixed by the day or by the month, the manner of cal. 
culating wages has to be indicated. Under section 13, the number of hours 
of work im a working day should be fixed, and in A period of 7 days there 
should be a day of rest. In making these fixations, various factors have to 
be borne in mind, namely the nature of the work which may be intermittent, 
or which has to be urgently completed, and so forth. When rates of wages 
are fixed for a time period, the rate of over-time payment has also to be fixed 
and provision has to be made for a worker who works-for a period less than 
the requisite number of hours in a normal working day, in which case, a dis- 
tinction has to be made between the case of his own unwillingness to’ work, 
and the omission of the employer to provide him with work. Lastly, a pro- 
vision has to be made for fixing the rates of wages where an employee does 
two or more classes of work, to each of which a different minimum rate of 
wages is applicable. These are the different modes in which the minimum 
rate of wages has to be fixed and paid and the different problems which arise 
in course of such fixations. I shall now come to the notification in question, 
and see whether the minimum rates of wages have been fixed in accordance 
with the provisions of the said Act. The first defect that meets the eyes is 
that the notification goes for outside- the scope of the ‘said Act. ^A typical 
example of this is clause (6) of the notification, which runs as follows: — : 

" . "An apprentice shall receive [ord of the basic pay and dearness 
allowance applicable to the category. in which he is appointed and the 
period of his apprenticeship shall not excessed one year. 


The maximum period of probation of an e E shall be one year 
during which he shall be entitled to receive full basic pay and dearness 
allowance applicable to the occupation in which he is appointed." 


I have mentioned above that the fixation “of minimum rates of wages 
may involve the. fixation of wages according to a difference in the nature. of the 
work or a difference in the nature of the person doing. the work, or a.d; ‘ference 
in the. locality in which the work is carried out. Thus, a different minimum 
rate of wages can be fixed for apprentices. The Government however has no 
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authority under any provision of the Act to fix the period of apprenticeship. 
Similarly it might- consider an ‘employee’ "working on probation to be an 


apprentice, and fix a different rate for him: It has however no jurisdiction to 
hx the Due SE probation. 


In dias (9), it has been provided that the minimum rates of wages 
for employees ‘commonly known as ‘free lancers' employed by the producers, 
shall not in any case be less than that of the permanent workers of the res- 
pective categories, Now “ free lancers.” are workers who come and go accord- 
ing to their free choice, and are not permanent employees. The provision 
treats them as a different class. "The different categories in which workers can 

| be divided is laid down in the statute and permanency of employment has 
ae ‘been prescribed as a basis for classification. There’ may bé a difference 
. Jn status between: a worker permanently employee and one who is only tem- 
porary; but it. cannot’ be: said that they. are doing different classes of work. 
According to section '8(8) (a) (iii), it is open to Government to consider four 
classes- of persons for the purposes of fixing or revising the minimum rates 
‘of wagés’ viz, adults, adalescents, children atid—apprentices, If there are 
different classes of employments or differrent classes of Work i in the same ‘employ- 
ment or :the same class of work ‘in different localities,‘ then different rates ma 
ibe ‘fixed. ‘But when it comes to fixing the rates with regard to different 
classes of workmen, then four divisions : are perinissible and are mentioned 
above: ‘A. free lancer ^ belongs to no such division. If the Act. wanted. to 
make a further classification of workers into those who are permanently em 
ployed and those ‘who are not, it would have said so. The next clause that is 
‘attacked is clause (7), which provides that employees who are in réceipt of. 
higher wages shall continue to enjoy ‘the. same. As I have pointed - out in 
Gair Khatta Tea Co. Ltd. vs. State' of West Bengal(1), the object of the said 
Act is to fix the minimum rates of wages below which an employer cannot pay 
.bis employee. ‘It gives no power to the Government to fix the actual wagés 
that are to’ be ‘paid. “An employer can pay any amount he likes to the em- 
ployee, provided however that he must not fall below the minimum rates 
fixed by Government. The learned Advocate General argues that in clauses 
. (T), although, the wording is unhappy what was intended was to fix the mini- 
‘mum rates of wages in, the case of employees who were in receipt of wages. 
higher than the minimum’ wages fixed under the notification. In other words, 
what they, were then receiving would be considered as the appropriate rates 
of minimum wages. In this be so, it must'at once be. held that in such cases 
the minimum rates of wages have been fixed—arbitrarily, and not in accord- 


(1) (1961) 85 C.W.N. 596. . 
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ance with the law. After all, in fixing the minimum rates, certain specified 
factors have to be taken into account, to ensure that the workman gets his 
wages at a rate; which ensures a living wage within the essential amenities 
super added there to. In order to arrive at such a rate, the Government 
cannot act arbitrarily, but has to consider the cost of living allowance, the 
estimated value of concessions given to the employée and so forth. But to say 
that an employee should get whatever he was getting before the compulsory 
fixation was made, is to act arbitrarily. An employer may voluntarily pay his 
workman much more than the minimum rate. He may be paying his workmen 
too generously. In such a case, it is not the object of the said Act to compel 
him to continue to, be generous to his wotkers. A voluntary payment and’ à 
compulsary payment are two different propositions altogether. Such rates must 
vary from employer to employer or even from employee to employee and have 
no bearing upon the classifications made in the Act or permissible to be made 
under its provisions. I,do not see therefore, how the rate of minimum ‘wages 
can be fixed in this fashion. In the case of Gairkhatta Tea Co. Ltd.(1) (supra), 
what had happened was that ín certain cases the existing basic wages were 
known. The Government said that the minimum rates of wages will be fixed 
von the basis of existing basic wages plus something more. 'This.fixation was. 
approved by me. 1 held that in fixing the minimum rate of wages, Government 
could fix it at a rate equal to the existing rate, or in excess thereof, provided 
however that, the existing rate is known and Government has exercised its mind 
in arriving at the new figures. In other words, the Government in cal 
culating the minimum rate to be fixed, might arrive at a figure which is 
equal to the voluntary rate or at a figure more than such rate or less. Tt. 
must however exercise its mind in fixing the rates, and the figures fixed should 
be an appropriate figure of minimum rates of wages, after taking into con- 
sideration the necessary factors. To say that the employees who are in receipt 
of higher wages shall continue to enjoy the same, is not a fixation of minimum 
rates of wages in accordance with the provisions of the Act, when the amount 
or the rate of such wages are not specified, and such rates have not been 
fixed according to the provisions of the said Act. I now come to clause (8). 
which runs as follows: — l 


“ Existing privilages such as free uniform, snacks and. meals, free 


housing shall continue in addition to the- minimum wages notified 
herein.” 


Upon this point, reliance has been placed by “the respondents, upon 2 
Supreme Court decision. Management of all Tea Estates in Assam vs, Indian 
National Trade Union, Dibrugarh(2). In that case, the facts were as follows: 


(1) (1961) 65 C.W.N. 696. (2) (1957) A.LR. (S.C) 206. 


. 


i 
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ihe appealants, the Tea Estates in Assam, used to supply certain quantities 
of rice: and other articles. of food at concession rates.to its workers. As the 
Quantity of rice was suddenly rationed, the workers claimed cash compensation 
for the consequent reduction in supply. Thereupon, there was an Industrial 
T ribunal for adjudication under the Industrial Disputes Act; By an award it 
was held: that the employers were, under a legal obligation to pay cash com- 
pensation to the workers for the’ cut in the supply of rice. The. rate of 
compensation was fixed. The Appellate Tribunal reduced the rate of com- 
' pensation but- otherwise. upheld the award, In March, 195? the Government 
of Assam! issued a notification under the Minimum wages Act and fixed the: 
minimum rates of wages; of workers employed in the Tea gardens of Assam, 
on certaiu terms, one of the terms of the notification , was as follows: — 


i 


" (9) -Ratés, are dave of all Sneon enjóyed by the workers 

in respect of supplies of food stuff-and other essential commodities and 

, other amenities, which will:continue unaffectéd, The existing pane pay 
and, hours: of work- iud continue until further orders." 


The matter: pata. went to- the sapien Court. The question tobe 
decided there was as-to whether: credit should have been given for the cash 
"value of the- concession that had ‘been given to the workers for the cut of 
supply in'rice, infixing the dates, of Minimum wages. The argument advanced 
was that. the - ‘Minimum. Wages: Committee "had taken: this concession -into 


. account in fixing: the rate.of minimum wages and Government should have . 


followed the same procedure. The’ Supreme Court held that the Government 
was not bound to accept such advice. It was open to Government to fix the 
tate of minimum Wages, exclusive of ‘such PUDE Immam, J. said as 
follows: — 

s The ‘Government was not bound. to Sadan that report. It could 
accept’ it either wholly, or in part or it could also modify it and in this . 
particular case be it noted, the notification dated 11th March, 1952, 
expressly stated that the minimum wages. as fixed by the Government 
consisted of basic wages and dearness- allowance in terms of Section’ 4(1) 
(i) but as the workmen were getting essential. commodities which included 
rice at concessional. rates, sucli rights -as also other amenities were pre- 

served by paragraph 2 of the’ notification. If it was thus competent to 
e the Government to accept only a part of réport and substitute its own 
decision for, such part.of it as, did. not. meet.with its approval it could 
‘not be urged that the report of the Minimum wages committee. governed 
the situation. Assuming without admitting that the Minimum Wages 
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Committee included: within "itg calculation of mininitim Wage te cash - 


compensation which was, being paid by the émiployers to the” Workmen 
for the cut in:rice ration, it was opéii to the Government névertheless 


to give the gobye to it and récominénd that thé cash compensation be - 


ne paid by the employers to thé woiknieti as: hithertofore in addition to the 
-minimum wage which was fixed by the Committee. " 


Now, 80 far ds the cathy edmpensation for the citing of rice supply is 
concerned, there ig ho difficulty, becausé sitider section ` 11(8) of the, said Act 
provision can be, made for thé stipply of ééstntial commodities át colicessióri 
rates: But.the difficulty arisés from the faet that thé iotilitatión ündér the 
Minimum ‘Wages -Act speaks abüut “ othér äñiènities " remaining unaifécted. 
This part of the notification was upheld by the Supreme Court. But does it 
mean that;under the Minimum Wages ‘Act’ 5 other” aiüiéhilies s could be 
ordered? In my opinion, the answer should be in the négàtive. As H _have 


slated above, under the sid Ac, all. wages havé tő bé paid in Cash; except 
in the rare case wliere' there i$ 4 ctistoin far paying wagëš, in kind. Nórinally,' 


therefore, the fixation of the rate of minimum wages must be in cash, and 
may: include withiii it the cash valué. Of ametiitiés to bé én oved By ilie Sorkers, 
Apart, howévér from tlie riglit of directing thé süpply of isthi éomniddi ties 
“At concession “rates; I cannot find ahy provision iti the ‘said Act for conipelling 
he employer to provide-amenitied in kitid. This mia y bé pit in atiothet 
way. The said Act aüthorises thé Govéfiinient to fix "- inihimüi rates of 
‘wages: Such fixation iüust be by Way of Gish payment. This cash paynient 
may include many kiüds of -‘aniénitiés, "Theié aniéhities, howévér, have to be 
evaluated and estimated according to, thé mannér préseribed and inchided ih 
the rate of minimuin wages ultimiatély fixed. Of course, it cari fix the” mini- 
mum rates of wages by excluding such amenities from consideration. ``In fact, 
S Sw to the definition of “Wages” in the said Act, certain specified 
enities have got to be excluded. If my opinion, this is what was really done 

iii fa the Sùpremë Court case cited above. There, the Assam Government was 
fiot creating any aménities in addition to the minimum fates of wages. It 
appeared, however, that the workers were in enjoyment of certain arhenities 
granted to them by the Industrial Courts: All that the Assam Govérnment 
did was to make it clear that the cash amount payable for minimum wages 
did not inchide these amenities. ‘There was no effort at créating the amenities 
under a notification published under the Minimum Wages Act. Coming backs 
to clause 8, it was open to Governmiént to state that the minimum wages 
notified were exclusive of the previleges enjoyed by the workers as regards 
frée uniforms, snacks, meals and free housing or that such rights if they | exist- 
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will remain unaffe&ed. Büt tinder thé Minimuin ‘Wages Act it had fio right 
to say that ‘those rights.“ shall continue.” There is nothing to show that. 
these rights Wefe giveri to- the workers uiider aily award of an Industrial 
‘Tribunal. If it was given ex-gratia, this notification would transform it into 
a legal right. . Uridet the said Act; Governmeiit hag no power to create such ` 


pus Such thirigs might come wiihin thé DEREN of the Industrial Disputes 
ct. 


X 


t A^ NT 


I now cole td thé  Gásáificátión ihade + ih the schedulé ánnexed. to the 
Paaa às dlio .thé appendix annexed thereto, showing - the classification 
OE categories of érnployees. . lė will be féinembéted that thie scheduled emj ploy: 
ment in this ¢ case is s Citiema industriéi." We fitid in the schedüle and 
appendix, a divisor into three catégoriés: "Thé first Category is“ Cota 
oüse (exhibition).” The sécólid clés is ^ disiributting üi ünit,” hu. which cáte- 
pory thë pétitiónér belohj, and ihe thiid cátegóry is " ph side viz, 
studies, producing | unit átid laboratdties.’ i Thé uu dgichent at has béen 
advanced i$ that this élássificátión Wi ürwatrarited: Mt. Chaüdhuri LE 
that distfibutór citinot Bé à pat of the/Cineiüd industry. Accordihg to him, 
it would bë absurd to say iHat-a pétfol purhp shelling petroleum is à puit ol 
thé " oil industry” of the Bouititry. Ii iiy opiáióri, ‘the. itia iiatiér dépetids upon 
tlie facts of éách cage Whittier thë. distribütifig part of $ án: industry is con 
hécted. ôr allied witi thé producitón pait ör or i thé -@ihibition ‘part, wotild b 
impossiblé to dédde without evidence. I ani inable inerle tà to hold thai 
prima facie; thé classificatión itiade ifto three clássés a8 aforesaid; i$ ij an im- 
possible óüé. Mr. Chaüdhüri thér (argues: that dAigiifiing that these thteà 
Classifications aré justified; we find that théte are further classifications | inside 
tachi catégory which aré wijiistified; and. ‘that the: gamë class óf workers in 
these. three categoriés have bei tredtéd différently 43-aléo inside éácli category. 
itself. | This also, tò à certain éiteht, depetids on thé facts of each case. I 
can however take noticé of such defects, if it is šo öbvioús as tò beyond dis- 
puté.. It'is foünd that - in the first category, “Gin ema: Hoiiség in Calcutta’ and 
Howral have been divided into two classes, Basic cuit cofiditioned and those 
which are not air-conditioned. I have ‘pointéd ‘out above the various classi- 
- fications which Government i is authorised ťý maké under thé said Act. It could 
‘differentiate bétween different scheduled émployments ot different classes of 
work in thé same employment or between différent classes of persons as in- 
dicated above, or between different localities. Now, a difference is made here 
between unskilled workers in an air conditioned Cinema house, and in a house 
not air conditioned. , In thé first -caée, the rate of minimum wages is higher 
than in other. - Unskilled ‘workers have beeü specified in the appendix. For 


t 






` the .case of A Sweeper. A sweeper is an: unskilled worker. In an aircon 
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cxample, a Mal (gardenier) is an unskilled workman. Thus, a mali is a 
Cinema house which is air-conditioned gets Rs. 42/- per month whereas a 


7 malt in a Cinema house which is not air-conditioned, but which might be 


situate next door, gets Rs, 37/- per month. I am unable to find any rational 


. basis whatsoever for this distinction. The work of a mali in a Cinema house 


whieh ls air- conditioned cannot be a different class of work to that of a muli 
ın a house without air- ‘conditioning. In fact, the air-conditioning of the house 
has no bearing upon his work at all. Even in the appendix, the.classification 
of categories in some cases seems to be without:sense. For example, a gate 
keeper in a. Cinema house my be an unskilled worker as also a semi-skilled 
worker. An unskilled gate keeper, would get Rs, 36/-, whereas a semi-skilled 
one will:get. Rs. 51/-.. Learned Counsel for the Respondents have confessed 
that they have no knowledge of a gate-keeper who is semi-skilled. Now tak 









ditioned, Cinema i in Caalcutta, he will get Rs. 42/- and in a Cinema house not 
air-conditioned -he gets Rs, 37/-. In a studio he will get Rs. 38/-. In a dis- 
tributing . unit he’ gets Rs. 40/- whereas in a producing unit he gets Rs. 45/-: 


- What.is the basis of such difference? . Is it the capacity to pay? It so, that 


is not .warranted‘by the Act. Is it the class of work? How can anybody say 
that. .swegping an airconditioned Cinema house, is a’ different class of work 
irom- sweeping a.cinema-house which is not airconditioned, or why sweeping 
a-cimmema. house is a different class -of work from sweeping a studio and- why 
the latter work ‘should. be less' remunerative. I should have thought. that 
sweeping a studio would be a. much more arduous task than sweeping the 
office of a'distributing unit. It does not seem therefore, that the classifications 
made have been done upon any rational basis at all, and not certainly upon 
any basis-laid. down by the Act. Next, it^was as argued that the classification 
according -to localities has not also been properly made. It is stated that, 
‘division into “,towns with population of one lac and above” and “ other 
areas" cannot be said to be a division according to locality. I do not see 
why not.' It is stated that the population is to be taken according to the 


.1951 census report. A- glance at that report should indicate the names 


of the towns where the. population is over a lac. There does not 
scems to be any defect in such a classification. The next attack is with regard 
to the period. It is pointed out.that the minimum rates of wages has. been 


-hxed- at a monthly rate, but no indication has been given as to the number of 
"days in a month or the number' of hours in a day. Thus, there is no means 


of calculating the wages of workmen for part of a month. Mr. Chaudhur> has 


` pointed out that ander Section 16, if an employee does not two or more- classes | 


ol work to each of which a different minimum, rate of wages is applicable, the 
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wages have tq be apportioned. - But no such apportionment can be made 
because there is no indication of the minimum wages to be paid for any part 
ot a month. Mr. Chaudhuri pointed out that in the Cinema business, the 
employment in different classes of work of the same employee is often done 
and.from that point of view the notification is unworkable. That this is so, 
is not disputed. But what has been stated by the respondents, as will be found 
from the affidavit of Ashutosh Roy affirmed on the 24th August, 1961 para 9 
isthat the Government of West Bengal would have issued further notifications, 
to clarify such matters, but had “ no opportunity-” to do so. However, I am 
concerned with the notification as it stands, and not as to whether it can be 
suitably rectified. Mr, Chaudhuri rightly emphasises the fact that the liabi- 
lities of Employers- under the Act are onerous. Under section 22, violations 
wf the provisions of the Act amount to an offence, for which an employer can 
be imprisoned for a term which may extend to six months or to fine. Under 
the circumstances, it is not permissible: to create rights and liabilities which 
are vague or unworkable, as also to travel beyond the permissible limits of 
the statute. Mr, Acharya appearing on behalf of the respondents, has argued 
that the hours of work are already regulated by other Acts, namely the "' Bengal 
Shops Establishments Act " and the Rules made thereunder, and the “ Factories 
Act" In’ my opinion, this is scarcely an explanation. It may be that under 
other Acts, the hours of work in establishments in thé cinema industry may 
be fixed. "But, for the purpose of calculating the rates of minimum wages 
under the Minimum Wages Act, it is the Minimum Wages Act that must be 
looked into. An emplover or an, employee should not be left to hunt into 
other statutes for assistance. As I said, Government itself has not taken this 
attitude, but has admitted that specifications have to be made under the said 
Act, but that in this particular case, it had no sufficient opportunity of doing 
80. i l 


Lastly, ‘Mr. Acharya has taken the point of delay. He argues that the 
notification was issued on 16th May 1960 and.this rule was taken out on 8rd 
August, 1961. For this reason, I have set out above, certain dates, which will 
show that immediately after the publication of the notification, an application 
was made challenging the same and a rule was issued. by this Court. There- 
upon further implementation of the same was stopped. It was only when 
the application was withdrawn that fresh notice was given by the authorities 
that the notification will be enforced and this application was made immedi- 
ately thereafter. "In my opinion, the a has been sufficiently explained. 
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The. result is that for reasons stated above, the fixation of the rates of 
minimum wages as has been done under the impugned. Notification No. 2949 
LW/LW/1A-88/60 dated 16th May, 1960 a copy whereof is annexure “A” 
to the petition, has not been validly made, in accordance with the provisions 
of the said Act. J have now to consider whether this notification should be: 
set'aside wholly or in part. It may be that a few figures theréin are in 
accordance with the Act: In my opinion, however, the whole notification 
amounts to a scheme of payment, and the various parts of it are interdepen- 
dent.on.one another., .It would be impossible tq upheld a part of the scheme | 
and, strike down | the òther., "The striking. down ` ‘of one part of the scheme p 
will necessarily affect the others because, if it was known to Government ‘that a 
particular part was bad, there is no knowing in which way the other parts! 
might | have been altered Or omitted. It is quite likely tat s entire scheme 
would have been, reframed. eno di ow f 


+ 
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"From the Teasons up this application must. sueceed. The rule is 
made, absolute. : There will be aq, writ in the nature of certiarari quashing 
the impugned - notification dated 16th -May, 1960 and there will, also: be a 
writ in-the nature of mandamus directing the: -respondents. not to give effect 
to the same, There - will. be. no order as to costs. This “will ‘be without 
prejudice : to- the. respondents. proceeding . in, future in accordance with .law, 
and fixing the minimum. rates .of ios in accordance., with. the ProvinoNs of 
she: said Ast E "X A Ee : : « 


NC ECT E ECCE NDS ; : - + Application allowed. 
at * uh a -- CIVIL REVISION,- x * n 
Before the Hon’ble Mr. Justice R. S. Bachawat and 
Hon'ble Mr. pine meee 


; í e : = 3 ~ 7 Civil: 
(es - RAGHUNATH SINGH . ns 
E i Vs 3 1961 
MESSRS. PATEL & CO.* June, 14. 
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West Bengal Premises T Act, 1966 (West Bengal Act XII of 1956) Section 17—Arrears 
of rent time-bangd, if payable or recoverable under (Case-laws considered). 


A tenant is not required to deposit or pay any amount in respect of time- dried arrears 
of rent, which are not recoverable from him on account DE the bar BE limitation. 


e Civil Revision Case No. 58 of 1961. 
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The e material tacts will appear from Ws Judgment. 


r 


Satyendra Nath De with bdo Kupar Bho the Petitioner. 


Y Rabindra Ruma Mitra seas Mohendra ‘Kumar Ghose—for the Opposite 
Party. 


The udemen of the Court was as follows: — 


'Bachawat;. d:i — This is a petition under Section 115 C.P.C. arising out 
Of an, order’ under Section 17 of the West Bengal Premises Tenancy Act, 1956. 
'On-May 4, 1959 the. plaintiff landlord instituted the suit for recovery of posses- 
- sion of the suit premises from the defendant tenant. The tenant is in arrears 
from January, 1956 till December, 1960. On September*17, 1958 the plaintiff 
applied for an order under Section 17(4) of the West Bengal Premises ‘Tenancy 
Act,-1956 that the defence against delivery of possession be struck out. The 
‘defendent contended that he was not, liable to, pay or deposit the arrears of 
-yent for the period, January, 1985 upto March, 1956, their recovery by suit 
was barred. by limitation on May 4,1959 and that be should be directed to 
‘pay, or deposit the amount which was legally recoverable’ from him on that 
date and his defence could be struck out only if he made a default in carry- 
ing out-this direction. The learned trial Judge rejected this contention and 
‘directed that the defendant do deposit the arrears of rent for the period: 
January, - 1955 till December, -1960" and that in. case: of eee his defence 
against delivery of possession be struck out, 


“Clearly there. was a dispute as to the amount of rent payable by the tenant 
so as to attract the provisions of sub-section (2) of section 17. The question 
is whether the defendant i is liable to deposit or pay under sub-section (2) read 
with sub-section (1) of section 17 the arrears of rent which were not recoverable 
bv the landlord through the process of the Court on the date of the institution 
of the suit. „It is plain enough that a suit instituted on: May 4, 1959 for the 
_ recovery of the rent for the period January. 1955 upto and including March, 
1956 would have been barred by the ua of limitation.. 


Section 17 of the West ‘Bengal bee nn Mt 1956 reads as 
dd ~ i 


l 
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: When a tenant can get the benefit of protection against eviction. 


"(1) On a suit or. preceeding being instituted by the landlord on 
any of the grounds referred to in section 18, the tenant shall, within one 
month of the service of the writ of summons on him, deposit in Court 
or pay to the landlord an amount calculated at the rate óf rent at which 
it was last pad, for.the. period for which the tenant may have made de- 
fault including the period subsequent thereto upto the end of the month / 
previous to that in which the deposit or payment is made together with 
interest on such amount calculated at the rate of eight and one-third 
per cent, per annum for the date when any such amount was payable upto 
date of deposit, and shall thereafter continue to deposit or pay, month by 
month, by the 16th of each succeeding month a sum equivalent to the 

tent at that rate. 


"(2) ‘If any suit or proceeding referred to in sub-section (1) there is 

any dispute as to the amount of rent payable by the tenant, the Court 

$hall determine, having regard to the provisions.of this Act, the amount 

to be deposited or paid to the landlord by the tenant in accordance with 
. the prrovision of sub-section (I). - 


“ (3) If'a tenant fails to deposit or pay any amount referred to in 
sub-section (1) or sub-section (2), the Court shall order the defence against 
delivery of possession to be struck out and shall proceed with the hearing 
of the suit. 


"(4) Ifa tenant makes deposit or payment as. — by sub-section 

(1) or sub-section (2), no decree or order for delivery of possession of the 

` premises to the landlord or the ground of default in payment of rent 

by the tenant shall be made by the Court but the Court may allow such 
costs as it may deem fit to the landlord. 


“Provided that a tenant shall not be entitled to any relief under this 
sub-section if he has made default in payment of rent for four months 
within a period of twelve months.” 


Now sub-section (2) of section 17 applies where there is a dispute as to 
the amount of rent payable by the tenant, where as sub-section (1) of section 
17 applies where there is no such dispute. It is now well established that the 
amount required to be deposited under sub-section (T) and the, time for its 
deposit are not necessarily the same as the amount to be deposited under sub- 
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section (2) see Chowringhee Properties Ltd, vs. Madan Lal Khanna(1), Ahmed 
Ali Khan vs. Mr. Ivy Clariv Nabi Buksh & anr.(2) and the time for deposit 
of the latter amount see Dwijesh- Chandra Maitra vs. ` Khitish Chandra 
Ghosh(3) and Gujrat Printing Press vs. Naraindas Jewraj(4). Nevertheless the 
two sub-sections, are integrally related'to the each other and each derives its 
colour from the othér. 


The first part of sub-section (1) of section 17, on its true construction, 
imposes upon the tenant the duty to deposit or: pay the amount due to the 
plaintiff as landlord on account of arrears of rent which the tenant is other- 
wise under a legal obligation to pay him. In Daya Debi vs. Chapala Devi(b), 
it was held that where the. plaintiff is the assignee of the arrears of rent, 
there is no duty on the tenant under sub-section (ly to deposit or pay any 

4 amount in respect of those afrears; in such a case though the tenant is under 
‘a legal obligation*to pay to the plaintiff the amount of the debt assigned 
lto him, the amount is due to the plaintiff as the assignee of the debt and not 
as landlord. A fortiori there is no duty on the tenant to deposit or pay an 
amount which he is under no obligation to pay. to the plaintif at all. Thus 
he is not required to deposit or pay any amount in respect of arrears of rent 
which. have been assigned by the plaintiff landlord to a stranger. Similarly 
he is not required to deposit or pay any amount in respecy of time-barred 
arrears of rent which are not recoverable from him on account of the bar 
of limitation. " : 


The amount to be deposited or paid under sabei (2) of section 17 
is the. amount which is-determined by the Court having regard to all the 
provisions of the Act to be the amount, to be deposited or paid under sub- 
section (1). Consequently there is no duty on the tenant under sub-section 
(2) of section 17 also to deposit or pay an amount which he is under no 
legal obligation to pay to the plaintiff; for such a duty is not imposed on him . 
either by sub-section (1) of section 17 or by any other provision of the Act. 


The matter may be.looked at from another point of view under sub- 
section (2) of section 17, the Court has to decide a dispute as to the amount 
of the rent payable by the tenant, with a-view to determine the ammount to 
. be deposited or paid by him. The amount of the rent payable by the tenant 
thus furnishes the measure of his obligation as to the deposit of. payment. 

''The word “ payable” is of some what vague import, but in the context of 
the section it means “ legally enforceable.” The word may well bear that 
, meaning, See P. Ramnath USE The Law Lexicon.of India. Thus under 
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both the sub-sections (1) and (2) of section 17 the tenant ià required to deposit 
or pay the amount in respect of which the claim against him can be legally 
enforced by the landlord, ` 


The contention of the tenant in this case is that payment of a portion 
of the rent accrued due before the institution of the suit could not be legally 
enforced against him on account of that bar of the limitation. Now what is 
. the relevant date for ascertaining whether the recovery of the arrears of rent 
is barred by the law of limitation. We find that sub-section (1) of section 17 
requires the tenant to pay inter alia an amount calculated at the rate of rent 
at which it was last paid " for the period for which the tenant may have made 
default." This part of section 17 (1) imposes a duty “upon the tenant to 
deposit or pay an amount on account of arrears of rent ip respect of at uol 
made by him prior’ to the institution of the suit, ie. pre-suit defaults; Seé 
Rampher Jaiswal vs. Ram Subhag Shaw(l. The duty arises “on a suit or 
proceeding to be instituted by the landlord on any of the grounds referred to in 
section 13." The tenant is given time to deposit or pay this amount “ within 
one month of the service of the writ of summons on him.” Considering that 
' (a) a duty is to pay in respect of arrears of rent prior to the institution of the 
. suit and (b) that the duty arises on the suit being instituted by the landlord, 
I have come to the conclusion that the duty is imposed in respect of only the 
claim which could be legally enforced against the tenant om the date of the 
‘institution of the suit “In order to ascertain whether the claim: has 
ceased to be legally enforceable.on account of the bar of limitation, the period 
of limitation must be computed Sackwanda from the date of the institution of 
the suit. 

In the instant case the limitation period of three years for a suit for the 
recovery of the arrears of rent for the period. January 1955 upto and including 
- March, 1956 had expired on the date of the institution of the suit, Those arrears 
of rent could not be recovered from the tenant without filing a suit against 
him for its recovery. In view of the expiry of the period of limitation the 
claim for those arrears was not legally enforceable against the tenant on the 
date of the institution of the suit. The tenant is therefore not required to pay 
or deposit any amount in respect of those arrears. 


In this connection our attention has been drawn to the decision in 
Nashiban Bibi and ors. vs. Parul Bala Dutta(2). There the tenant had de- 
faulted in payment of the arrears of rent from November, 1951 upto Septem- 
ber, 1956 and Banerjee, f. held that the paymenf or deposit referred to in 


(1) (1980) 64 C.W.N. 880 at 884: (2) (1958) 62 C.W.N. 778. 
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section 17(1) of the West Bengal Premises Tenancy Act 1956 is in pid of 


‘all arrears off rent legally recoverable in -payment of which; the tenant may 


have made default either before or- after the Act came into force. 


— 


Under sub-section (4) read with sub-section (1) of séction 14 of the West 
Bengal Premises Rent Control Temporary Provisions) Act 1950, the tenant 
was required to deposit " the amount of rent legally payable by the tenant and 
which is in arrears.” With regard to this provision of law it was held that the 


tenant could be required to deposit only the portion of rent which was not 


barred by limitation, see Krishna Chandra Bose vs, Radharani Ghose(1) and 
that the period of limitation would be computed backwards from the date of 
the filing of the application under section 14 (4), see Magunlal Javer Chand 
vs. M/s. Raja, Jandkinath Roy, Narendra Nath Roy & Co, Ltd.(2. These 
decisions are of Historical interest only. The structure of section 17 of the 
West Bengal Premises Tenancy Act, 1956 is'in, many respect materially different 


. from. section 14 of the West Bengal Premises Rent Control (Temporary Pro- 


, the light of its own language, 


visions) Act 1950 and the former provision of law must be constructed in 


I will now refer to the other decisions cited at the Bar. It has been held 


"that the lessee or the tenant must pay even time-bajred arrears of rent under 


section 114 of the Transfer of Property Act which requires the lessee to pay 
the “ rent in arrear " as a condition of relief against forfeiture for non-payment 
of rent; See Vasudevapa vs. Krishna(3), under section (6 of the Calcutta Thika 


' Tenancy Act, 1949 which requires the tenant to pay “ the arrear of rent due 
' to the landlord " as the condition for stay of ejectment, Pravesh Chandra Roy 


vs. Surendra Nath Mandal and ors.(4) and Ganga Kumar vs. Chintamoni Roy(5) 


. as also under section 12(8) (b) of the Bombay Rents, Hotel and Lodging House 


" Rates Control Act. 1947 which requires the tenant to pay “ the standard rent 


or permitted increases then due" as a condition of protection from eviction. 
See Ramrao Raoji Patkar vs. Amir Kasim Bhagwan(6). Reference was also 
made to various decisions construing the word “due.” In Exparte Cawley(T) 
it was held that the debt remained “ due "'notwithstanding the bar of limita- 
tion. On the other hand: in re: ‘Moss, Exparte Hallet(8) it was held thatina 


- legal sense that money can only be said to be “due” which may be recoverable 


by action and in Hansra; Gupta vs. Official Liquidators Dhera Dun Mussorie 


_ Electric Tramway Co.(9) that the — ‘any money due " in section 186 


(1) (1953) 57 C.W.N. 801. l ee) 50 C.W.N. 747. 

(3) (1921) LL.R. 44 Mad, 029, P ivil Revision Case No. 195 of 1954 
a on 12-9-1958 , (unreported 
case). 

f (5) (1960) 65 C.W.N. 639. (8) (1956) 58 Bom. L.R. 984. 

(7) (1889-90) 84501 J. 29. (8) (1905) 2 K.B. 307. 


(9) (1982) L.R. 60 LA. 13-23. 
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of the Indian Companies Act, 1918 meant monies due and recoverable in a 
suit by the Company. It is well settled that the Indian Limitation Act, {1908 
bars the remedy only for'the debt and does not destroy the debt- But the 
question in each case is whether the particular statute requires the debtor to 
-pay the time-barred debt. In''the instant case. the question in issue must be 
decided on a true construction of section 17 of the West Bengal Premises 
‘Tenancy Act, 1956. ^ Having regard to the several considerations already men- 
tioned: by me I have come to the conclusion that section 17 ‘of this Act does 
not require the'tenant to deposit or pay any amount in respect of.time barred 
‘arrears of rent. The decisions relied upon on behalf of the landlord are based 
upon the materially different languages of other statutes and they are clearly 
distinguishable. . 


I therefore propose dii the ellowing « order be 'passed.. 

The Rale temada abale: The order of the learned Munsif dated the’ 
18th December, 1960 is set aside. We direct the defendant petitioner to deposit 
in the trial Court’ within one month of the arrival of the records in the. Court 
below an amount calculated at the rate-of Rs. 5/- for the period April 1956 
upto and incuding June, 1961 with interese on such amount calculated at the 
‘rate of eight and one-third per cent per annum from the date when the amount 
in respect of each month became payable upto the date of the deposit less -any 
amount, if any, which has already been deposited by the petitioner in the trial 
Court in respect of the aforesaid period. We also direct that ig respect of the 
period after June, 1961 he do continue to deposit or pay month by month a 
sum of Rs. 6/- by the 15th of.each succeeding month. In case of default the 
defence against delivery of possession shall be struck out. There will be no 
order as to costs. Let the records be sent down at once. The landlord will 
be at liberty to withdraw all sums deposited by the tenant in the trial Court 
without furnishing any security. 


' Chatterjee, J.:—I agree with my Lord but add a’ few paragraphs. | 


The question involved in this petition is whether in determining the 
amount of rent payable by the tenant under sub-section (2) of section'17 of 
the West Bengal Premises Tenancy Act the Court can take into consideration 
the. amount of arrears of rent; the recovery of which is barred’ under the 
provisions of the Limitation Act. The only decision under the’ West Bengal 


(1) (1858) 62 C.W.N 778. ` (2) '(1960)'65 C W.N. 639. 
(8) Civil Revision Case No. 125/1954 
decided on 12-9-1959 (unreported case), 
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Premises Tenancy Act of 1956 that has been referred to is thd decision of 
Banerjee, J. in Nashiban Bibi vs: Paral Bala Dutt reported in(1). 


While anaiei the meaning of the words ' . arrears of rent due thereon ” 
under section 6 of the Thika. Tenancy Act I had to consider the aforesaid 
decision of Banerjee, }. in Nashiban Bibi vs. Parul Bala(1). 1 had to construe 
*. the meaning of the word “due” in Ganga Kumar Case(2) and what I decided 

was that in the coptext of the Thika Tenancy Act “due” means. “ What 
| ought to be paid.” I also: said. that in the context of that Act the word “ due” 
means “ payable" and the word “. payable " I understood to mean “ cde to 
ibe paid ” or " should be. paid” and finally I held, the amount barred by limi 
tation would also be recovered. In an earlier decision Bachawat, J. (Bot 
‘yet reported) in between Prokash Ch..Roy and Surendra Nath Mondal(3) 
came to the same conclusion that barred debts are to be paid for, the purposes 
of section 6 of the Calcutta Thika Tenancy Act. .A debt is due to a creditor 
and is payable by the debtor. Are the barred debts payyable by the tenant 
coos section 17(2) of the Act even though they may be due to the landlord? 


We are nee to construe the meaning of the Von j payable.” A debt is 
payable (i) if the debtor should pay it or (ii) if tha debtor is bound to pay 
the same and (iii) if the time for payment has arrived. Money may be due to 
the creditor but may not be payable as the time for payment is still to arrive. 
‘The last matter is one, which, so far. as section 17 is concerned, does not 
arise, because section 17 refera to arrears: of rent which have ‘already become 
due. . 


: If, we look to section 17(1) and section 17(2), it appears that under section 
Ty the:tenant is bound to deposit all sums at the rate of rent at which 
it was last paid for the period for which’ the tenant may have made default, 
The tenant may raise an objection that all the amounts referred to under sub- 
section (lj are not payable and, if there is a dispute, the Court has got to 
determine.that dispute under sub-section (2. The dispute may be that a 
. part has been paid. It may further be that the amount of rent has been fixed 
by the Rent Controller and the rate of rent at which it was last paid by the 
tenant to the landlord is not. payable since thé fixation of rent having regard 
to the provisions of this Act. It may also be that the amount claimed by 
thé landlord is not "rent." If subsequent to the last payment of rent. there 
has been a determination of fair rent by the Rent Controller, the Court cannot 
determine the arrears at the contractual rate because that would contravene 


() (1958) 62 C.W.N, 778. ^  . (8) Civil Revision Case No, 125/1954 à. 
` Q) (1960) 65 C.W.N. 639, decided on 12-9-1959 (unreported case). 
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other provisions of the West Bengal Premises Tenancy Act. The Court there- 
fore has power to go intó the matter and'see whether the tenant'is bound to 
pay the amount of-rent at which it was'last paid and the Court may determine 
that the tenant is bound to pay not at that rate but at the rate determined by the 
controller. Coming next to the decision of Lahiri and’ Ray, JJ. in Deya Debi 
vs. Chapala, Devi(1), the amount assigned by the former landlord to the pur- 
chaser had not the-character of rent. The amount was nevtrtheless payable , 
to the purchaser but it was held under sub-section (1) that as it did not bear 
the character of rent, it was not payable under section 17(1). Therefore, it 
follows, under section 17(1) Therefore, it follows under séction 17(2) the 
Court cannot determihe that sum to be arrears of rent and cannot direct the 
tenant to deposit such debt for the reason that it is not rent. Hence, in both: 
cases the Court has to determine the arrears of rent with’ reference to law 
inforce. Had the Court no duty to determine the amount of arrears and had 
‘the tenant to deposit everything due to the landlord and' payable by him, 
As the arrears have to be determined: by the Court, it has to-decide in 
accordance with law. If the recovery of a debt is barred by the ldw of limi- 
tation, it would be difficult for a Court to diréct a tenaant to: pay " that sum. 


Further the Rent Act in 1950 contained a,corresponding provision and 
«only: “arrears legally payable" were to be determined. If we now hold that 
all barred- arrears of rent could be realised, the effect would be, arrears, which 
-could not be realised by the 1950 Act, may now. be realiséd under the 1956 
Act. This again would result in inconsistencies. 


Finally, in a suit under the present. Act for ejectment and for. realisation of 
arrears of rent if the Court determines.under section- 17 (2) that barred debts are 
payable, even then the Court would not be in a position to grant a decree 

for the said barred debt and the order under section n (2) of the Act would be 
inconsistant with the decree. i 


When a duty is imposed upon the Court to determine the arrears of rent, 
the Court has to determine 1t in accordance with law. 'Ihe Court can deter- 
mine a debt to be payable if only ij is payable under the law. In, section 
17(2) of the Act, the Court has to determine the arrears and in section .6 of 
the Calcutta Thika Tenancy Act, the Controller will merely “ specify*the 
amount.” There-he is not directed to determine in accordance with law. 


(1) (1980) C.L.J. 40; (1959) 63 C.W.N. 976: 


4 
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Even if there is a doubt' regarding thé meaning for the word “ payable,” 
that word should be interpreted in a manner which would ‘harmonise with the 
other provisions of the same Act and also with law for the time being in 
force. It is significant to observe that the nof-obstahte clause is absent from . 
section 17 of the Act. Hence, the determination of the arrears by the Court 
should be in a manner consistent with this Act and consistent with other 
law for the time being in force. The rule of harmonious construction was 
ae by the Supreme Court in nee Immunity vs. State of iudi 


i 


"The decision between Hansraj VS. Official Liquidators(2) bas been referred 
to that decision refers to a process for realisation of' doubt alternative to the 
normal process for such realisation. The judicial Committee while inter- 
preting section. 186 of the Indian Companies Act, as it stood at that time, 
‘held that the barred debts could not be realised under that section. But in 
arriving at the decision the Judicial Committee held. dá Their Lordships are 
satisfied that the position in this respect is, in India, the same as in this 
country for the reason that in-view of. he place.and.context in which these 
words are found, they must be confined in their Lordships pu to money 
due and recoverable in a suit by the company and they do not include any 
, money's which at the'date of the application under the section could not have 
been. so recovered." .'The Judicial Committee therefore considered the history 
of the’ Act -as also. the : “ place and context " jn which the, words were used. 

Section 17(2) is a mv laying down the ES mE whens a tenant 
can get the benefit of protection against eviction. If there is a'any doubt re- 
garding the construction of this section or interpretation of the words used 
in this section, the doubt should be resolved! in favour of the tenant as the 
section is remedial I would, therefore, agree in holding that in the context of 
the West West. Bengal Premises Tenancy Act directing the Court to, deter- 
mine, in the light of the history of the Act, and further the particular provisions 
in the statute being remedial, I agree with my Lord that barred debts are 
not the amount which the Court can determine as the amount of rent payable 
'by the tenant to the landlord, l | 


üt | 8 SCR. 809: fa 7 932) 60 L.A. 19-23. 
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. APPELLATE CIVIL. 


: Before the-Hon' ble Mr. Justice Bachawat and 
Civil Hon'ble Mr. Justice Chatterjee. l 


Gar KANIKA DEVI & ORS. 
June, 2t. Vs. Á E 
AMARENDRA NATH ROYCHOWHURY & ORS.* 


West Bengal Premises Rent Control (Temporary Provisions) Act, 1950 (West Bengal Act p 
XVII of 1950), Section 19 (1), Proviso, Cl. (h),—Whether a suit for eviction of tenant, - 
competent on the ground of reasonable requirement, of the suit' premises by one or more) 
of the whole body of landlords—Whether puch suit competent for requirement. by the 

landlords of different portions of the suit premises on differegt grounds—Section 15 
effect of, upon a decree for eviction of tenant from different portions of the premises on . 
different grounds. l f ; 


Where, out of a number of persons constituting the body of the landlords, one land- 
lord reasonably requires the suit premises for his own use and o ation, that should be 
considered to amount to a requirement on the part of all the landlords under Cl. (h) of 
the Proviso to Section 12 (1) of the West, Bengal Premises Rent Control Temporary Pro- 
rupe Act, 1950. It is true that where there are more than one landlord, the word 
“ landlord " in Cl. (hy of the Proviso to Sectiow 12 (1) must be read as '' landlords ’’, 
and the expression for his own occupation " therein must be read as “ for their own 
occupation ''; nevertheless, the word '' their " in the last expression must be read as meaning 
'" of them or any one or more of them." So that the pai Cori of the premises by the 
landlords for the occupation of one or more of them is cient to bring the cause within 
Ci. (h) of the Proviso to Section 12 (lj of the Act (Case-laws reviewed). 


*. "The conditions Cl. (h) of the Proviso to Section 12 (1) of the Act are satisfied if the 
landlords require the entire premises on the grounds specified in the clause. The case is 
not taken out of the clause because they require a portion on one of these grounds and 
the remaining portion on another of. these: grounds, 


Where the premises are 1equired the landlord for his own occupation under Cl. (h) 
of the Proviso to Section 12 (1) of the Act, and such requirement is satishied by evicting the 
tenant from a part only of the premises under the Proviso to the Explanation to Section 19 
(1) of the Act the rest of the premises must be made available for the occupation of the 
tenant. But that Proviso is limited to the case of '' requirement of such occupation," and 
does not extend to the case of requirement for building or rebuilding. Where the reit of the 
premises is required by the landlord for the purpose of building or rebuilding, the tenant 
cannot by virtue of that Proviso claim the right to continue in its occupation. 


Section 16 of the Act can well be applied to a case where a decree for eviction is 
Lased on the ground (hat a part of the premises is required for occupation and that the 
ung pari is required for building or rebuilding. In such a case, the landlord must 
occupy the portion required for occupation within 2 months, and must also commence the 
building or rebuilding of the other portion within 6 months of the date of vacation of 
thc- premises by the tenant. If he fails either to cup the portion required for occu- 

ation within 9 months, or to commence building or rebuilding of the other portion within 
months, the tenant would be entitled to restoration of the possession of the whole premises 
under Section 15 of the Act. 


The materials facts wil appear from the judgment: — "AM s 
Jitendra Nath Guha, Rabindra Nath Chowdhury—for the Appellants. 
* L.P.A. No. 3 of 1960 with S.A, No. 1631/1958. 
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Susanta Kumar Sen, Sailendra Nath Roy Chowdhury—for the 
-Respondent., - - ` 


The judgment of the Court was as follows: — 


Bachawat, J.:— This is an appeal under section 16 of the Letters patent 
arising out of a suit for eviction of a tenant from the property specified in 
schedule Ka to the plaint being.a portion of premises No. 184/1/A, Asutosh 

Auris Road. Originally the suit property belonged to the plaintiffs Nos. 
2 and 3 and.the defending No 1 was a tenant under them. A portion of the 
suit property consisting of a two-storeyed building having two rooms on each 
floor and described in the schedule Kha to the plaint was conveyed to the 
(plaintiff No. 1 by a Kabala dated April 30, 1955. The plaintiffs Nos, 2 and 
3 however continue to be ‘the owners of the remaining portion of the suit 
property described in schedule Ga to plaint. Inspite of this purchase by the 
plaintiff No, 1 the integrity of the tenancy was not broken. The plaintiffs 
Nos. 1, 2 and 3 as joint landlords gave to the defendant No. 1 the requisite 
notice to quit and thereafter on October 7, 1955 instituted this suit asking, 
for ejectment of the defendant No. ] from the’ entirety of the suit property 
EORR in schedule Ka. 


The Courts below have concurently found that the plaintif ` No, 1 reason- 
ably requires the portion of the premises specified in schedule Kha for her 
Own Occupation and also that the plaintiffs Nos. 2 and 3 reasonably require 
the' portion of the premises specified in schedule Ga for building and re- 
building. .On this finding the trial Court held that the plaintiffs have made 
out the ground for ejectment specified in Clause (h) of the proviso to section 
12(1) of the West Bengal Premises Rent Control (Temporary Provisions) Act, 
1950. The trial Court accordingly decreed the suit. The first appellate Court 

affirmed this decree. On second appeal Renupada Mukherjee, J. set aside 
the judgments and decrees of the Courts below and dismissed the suit. The 
plaintiffs have now dap: the present appeal. 


. "The question in this case is whether the tenant is protected from eviction 
by the West Bengal Premises Rent Control (Temporary Provisions) Act, 1950. 
The solution of the question depends upon the true construction of the Clause 

(h) of the proviso to section 12(1) of that Act, 


Mukherjee, J.t—Held that the ace must fail:as all the landlords were 
not jointly interested either in the occupation of the Kha portion of the 
premises ox in the building or re-building of the Ga portion of the premises. 


at 


\ 
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He held that the landlords cannot get the benefit of the e (b) of iie 
proviso to section 12(1) unless it is proved that all the landlords are interested 


. in the ground of requirement:on, which the claim for eviction is based. He 


thought he should follow the principle under lying the'case of McIntyre and 
another vs. Hardcastle(1), a decision given under the English Rent and Mort- 
gage Interest Restrictions: (Amendment) Act, 1983. I find however that the 
ground. upon which Mukherjee, J. based his decision can no longer 
be sustained. In Tarak Chandra Mukherjee and ors. vs. Ratan Lal Ghosal(2), 
K. C. Das Gupta and B. K. Guha, JJ. held that wq should not guide our- 
selves in matters of this kind by the views of English Judges interpreting the 

English statutes and that where out of a number of persons constituting i 
body of ‘the landlords, one landlord reasonably requires the premises for ne) 
own ‘use and occupation, that should bd considered to amount to a requite; 
ment on the part of all the landlords. This decision was followed by another 
Division Bench Consisting of Renupada Mukherjee and K.'C. Sen, 
Jf. in M. Levi vs. Dinendra Nath Das and anr.(3)..In the last 
case Renupada Mukherjee, J. expressed an opinion which is contrary. 
to the ruling given by him in the judgment under appeal It is true that 
where there are more than one landlord, the word “ landlord" in clause (h) 
of the proviso to section 12(1) must be read as landlords” and,the expression 


'“* for his own occupation ” therein musti be read as “ for their own occupation;" 


nevertheless in the light of the decisions of this Court the, ‘word 
“ their" in the last expression must be read as meaning “ of them or of any 
one or more of. them” so that the requirement of the premises by the land- 
lords for the Occupation of one or more of them is,sufficient to paing the 
case within the chuse. 


In this Court a new point, was argued on. behalf, of the ‘respondent. ‘It 
was contended that in order to bring the case within the clause (b) of the - 
proviso to section 12(1) the landlords must either require the entire premises 
for their own Occupation or they must require the entire premises for building 
or rebuilding. I am unable to accept this contention. The conditions of 
clause (h) are satisfied if: the landlords require the entire premises on the 
grounds specified in the clause. The case is not} taken out of the clause be- ` 
causé they require a portion on one.of those grounds- and the remaining 
portion 'on another of those grounds. The requirement of a portion of the 
premises for their own occupation and -of the remaining portion thereof for 


. building or re-building is sufficient to bring the case within the clause. In 


-such a case it may well_be said that ‘the landlords- require the pon either 

2KB 2 — 7 138.  .- 

® ae) g a No. GE. of 1939 decided ". 
8-1-1960 (unreported case). 
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for purposes of building ‘or baldas or for ‘their own, occupation. It was , 
urged that such a cofistruction would be repugnant to the proviso to the clause 
(h) of the ‘proviso to section. 12(1) and;-also to section 15.- It was contended 


that in view of the proviso to section .12(1) where as in this case the require- 
“ment of occupation is satisfied. by- evicting. the. tenant from a part of the 


premises the whole of the remaining portion of the premises must be made 
available forthe occupation of the tenant and that such a course is impossible 
where the landlords prevent the remaining portion from being so available by 
claiming it on, the ground of building Or re-building. -I am unable to accept 
this contention. By virtue of the proviso, in a case wherd the premises are 


_ required by the - landlord for his own- occupation "and such: requirement is 
satisfied by evicting the tenant from a part ònly of the-premises, the rest-of the 


premises must be made available for the occupation of the nann But the 
proviso is limited to the case of “requirement of such occupation.” It does 


. not extend to the case of requirement for building or re-building and where 


the rest is required by the landlord for that purpose, the tenant cannot 
by virtue of . the proviso claim the right, to continue in its OCC Pa eo. 


ia 


It was also contended that section "5 bou that the decree for eviction 
under clause (h).of the proviso to section 12(1) must be based either on the 
ground of occupation or on the ground off building oy re-building and that 


. such a decred cannot be based on one ground with regard {to one portion 


‘and-on another ground ‘with regard| to another portion. ‘It was argued that 
_ section 15 contemplates either a failure’ to commence building or re-building 


"within six montbs-or a failure to occupy within twą months and that the 


. section, cannot be applied to a case where thé landlord occupies a part within 


fre 


_ under section 15. . >- 


two months and does not commence building or re-building within six months | 


. or to a case where the landlord commences building or re-building a portion 


within six months and does not occupy-the other portion within two months. 
I am unable to accept these contentions. In my opinion section 15 can well 


‘be applied, to a case where a degree for eviction,is based on the ground that 


a part of, the premises is required! for occupation and the remaining part is 
required for building or re-building. | In such a case the landlord, must occupy 
the portion required for occupation within two months and also must com- 
mence the building or, rebuilding of the other. portion within, six months of 


. the date of vacation of the’ premises by the tenant. If he fails either to occupy 


the portion. réquired for occupation ‘within two months or to commence 
building or re-building: of the other portion within six months the tenant 
would be entitled to restoration of the possession of the whole of the premises 


* 
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I have therefore come to the conclusion that the judgment under appeal 
^is erroneous and should be set aside. I propose that thd appeal be and is 
hereby allowed, the judgment and decree passed by Renupada Mukherjee, J. 
bee and' is hereby set aside and the judgments and decrees passed by the 
trial Court and by the first appellate Court are restored, 


We direct that the decree for Khas possession be not executed for a period 
of five months from today.conditionally upon the appellant depositing the 


sum of Rs. 25/. month by month, in the trial Court; the first of such de- ' 


posit is to be made on or before the 15th July 1961 and each succeeding 
deposit is to be made on or before the 15th! of each succeeding month. In 
default of deposit of any of.the aforesaid amounts the decree for Khas 
possession may be executed immediately. In: any event, on the expiry of 
the period of five months from today, that is to say after the 27th November 
1961, the decree for Khas possession may be executed. 


Each party will pay and bear his or her own costs both in this Court as 
also before Renupada. Mukherjee, J. gd 


> - 


Chatterjee, J.!—I agree. 


In this suit-for ejectment of the tenant-defendant by the plaintiff No. 1 - 


on the ground of his “own occupation” of the portion of the premises sold 
to him and for the requirement of the plaintiffs Nos. 2 and 3 (plaintiff Nos. 
2’and 3 being formerly the owners of the premises) for building and re- 
building the principal question is whether such requirement of different por- 


tions of the same premises by different sets of landlords is | permissible under 
. the law. 


One of the questions discussed is whether requirement of one or more 
of the entire body of landlords is as requirement of the “ landlords " within 
the meaning of the Act. Renupada Mukherjee, J. has held im this case that 
it is not so and the appeal is against that decision. This matter was con- 
sidered by Das Gupta, J. (then in our Court) and Guha, J. in a case between 
.Tarak Chandra vs. Ratan Lal(l) Their Lordships held that the requirement 


of some of the landlords would be the- requirement of the “landlord” within , 


the meaning of the Act. Renupada Mukherjee and K. C, Sen, JJ. in decision 


(not yet reported) between Levi vs. Dinendra Nath(2) have S HOHER the sanie 
decision. 


(1) (1959) C.L.J. 138. (2) F.Á. 188 of 1959 decided on 8-1-1960 
(unreported case), 


bc -r 
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: l 
P. N. Mookerjee aand N. K, Sen, JJ. have found the same in 
between Nakuleswar vs, Promode(l) Their Lordships have alf dissented 
` from McIntyre vs. Hardcastle(2). This matter came up before me 
in between Nrimal Kanti. vs. Probodh Chandra(3) where in inter- 
^ preting the words “any person " in the same section 12 (h) I held that 
the requirement of any one of such persons would be sufficient. That decision 
is a decision of a Single Bench. In view of the three decisions of three 
* "Division Benches aforesaid, I am afraid it is difficult to agree with Renupada 
_ Mukherjee, J. in the instant case that the requirement must be the require- 
ment, not merely df some of the landlords but of the entire body of landlords, 


. However, that question does not very much arise in this case. Here, 

\ the entirety'of the premises was required by the entire body of the landlords— 

one portion for. each and therefore the only question that arises is whether -in 

considering such requirement, the Court may consider the conditions of section 

12 (h) to be. fulfilled if the entirety of the premises is required by the entire 

body of the landlords a part of it by one set for own occupation and the 
other part by the other set for building and oe 


This leads us to the interpretation “of the words ' ' reasonably required 
either for purposes of building or re-building or for own occupation.” We 
have therefore to interpret the words "either . . . «+ « Or" in proviso 
(b) to section 12(1) within Chapter II relating to suits and proceedings for 
ee of the West Bengal Premises Rent Control Act, 1950. 


The words “ either Se deo 3. HORS are ordinarily used in a disjunctive 
sense and one alternatively excludes the other. This is the ordinary gram- 
matical meaning of the words “either-. . . . .. or" but any reference to 
the case laws would show that the word “or” has been interpreted to mean 
"and".and "vice versa” in an equally good number of cases or, in other 
Words, the word "or" is often used in a conjunctive sense also. But here 
we are asked to interpret " either own occupation or — or re-building ” 
more liberally. 


It is clear therefore that normal grammatical. meaning of the words would 
be against the claim of the. plaintiffs appellants. It is, however, stated on 
behalf of the plaintiffs appellants that-in the context of the din the words 
are to be construed liberally. 


" F.A. 185/1900 (unreported case). (2) (1948) g K.B, 83. Se 
S.A, 889/59 (unreported case). | : : / 


t 


» 
t 


** 
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Penal statutes are re strictly construed iude penalty proposed and remedial, 


Batiites’ are ‘liberally’ ‘constried i in favour of. the remedy. This Act is stated to 


right” to: ‘the landlord to eject - the. tenant under certain circumstances. “AN 


Inen aré .endowned, with certain inalienable rights and that among these are 
the. rights 6f life, liberty’ and the pursuit of happiness" JArt, 239 Crawford— 
The Construction of Statutes). ` The Act has limited the right of the landlord and 
therefore has taken" away the rights of the landlord to happily enjoy his property. 
In this sehse it is statéd that the Act “ig a penal one’ and therefore it should 
bé ‘tinderstood in such à manner as to minimise thé. penal provisions. On the 
other hand it i$ stated that the landlords out of greed having made out a 
condition which would drive the society to proverty for the-aggrandizement of 
iBéir interest, forced the legislature to remedy this evil upon’ the society and 
“therefore this Act i isa remedial Act and it must always be construed’ in favour 


. OF "rhe tenants and never in favour of the landlords. A’ proper assessment of. 


the Act. would show that there are provisions for the benefit of the tenants. 
But thére-1 as a limit to it and after the limit the landlord is free to exercise 
his rights. In’ ordér to. get- the benefit of the Act the tenant must Act within 
certain limitations. "Once that limit is violated, the protection of.the tenant 
.Boes.. "There is another limit up to which the landlord's rights are subjected 
“td “public bénefit. Once that limit” i$ reached, the landlords rights are no 
E sübjected to public benefit, the’ landlord is then free to exercise his 
individual fights. “Oni one sidé ' of the dividing line, the statute should 
always ‘be liberally , construed in fayour of the individual, and on the „otherside 
the statuté might perháps be liberally construed in favour of the public. While 
, public welfare may be a.superiór consideration beyond a certain point, it 
“should not bė- “sO regarded ' any, further than is’ clearly compatible with the 
, democratic philosophy of government. There is uhdoubtedly a-limit’ to the 
ki Hehe” of. “the Society in 'generàl to regulate ' or- limit individual rights although 
: JB "bowridáry - may not’ be well defined " ` (Crawford, Art. 239), `. The Act in 
, question regulates” the ‘ordinary Tights of- the landlord but still there is- a'limit. 
“Th my opinion, the various provisos. to section 12(1) define that, limit, “may not 


sft 


be very well defined ‘fimit, but ‘still in substance the ‘Limit, 


eds d her 


Taf 


On ‘the one side of the dividing line de hors the proviso, | thë: section is to ` 


.be. construed d as: regulating t the, individual. right for, the benefit’ of the. ‘society 
„ and. hence libera lly gn behalf of the tenant. ‘On the other side of the dividing 


"line are the“ ' provisos ’ ' to section, 19(1y and these are to be; construed liberally 


in favour of the landlord as his rights are no "longer regulatéd beyond *this 
line. Hence, the question is not whether the Act is largely penal or remedial 


but the question is what, is the, legislative intent with regard to the, parti-. 


cular provision with referénice to the context of that provision? 


; 


'.* 


- 
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What is the context? It is an Act to regulate or limit the individual 
tight of the landlord. The Chapter in question deals with the individual 
right of the landlord to eject the tenant. The section in question limits that 
individual right; but not to the entire extent, only toa limit, Beyond that limit 
the individual right, as in the proviso works its way out. Here, the ‘ proviso’ 
is in that part of such dividing line, which deals with conditions ‘under which 
ihe individual right wil not be regulated. In the context of a democratic 
society that provision should be liberally construed. in favour of individual 

* uight which may act in an unhampered manner. The proviso was never 
intended to limit the landlord's right. It should. be construed liberally in ` 
favour of the landlord. As for example, once the tenant hag sold a com- 

ratively minor portion of the premises, the landlord gets his rights to eject. 
The tenant cannot say, “construe it liberally and excuse me this time," be- 
cause the tenant has over-stepped the boundary and the matter is on the other 
side of the dividing line. 


t 


Once we arrive at the decision that this part af the section should be . 
construed liberally consistent with the “ democratic pbitosophy " of the Govern- 
ment, there is no difficulty in understanding the phrase " reasonable require- - 
ment for building or re-building or his own occupation" to include cases 
where the premises is required wholly for one purpose, jointly for both the 
purposes and a part of it for one purpose and the other part for the other 
purpose, because we have concluded that the clause is to be liberally construed, 


I may add that this particular ‘ proviso’ has been considered by three 
Division Benches of his High Court and they have all. construed the words 
“ the landlord ” which would ordinarily mean. the entire body of landlords 
to include any one or more of the landlords and not necessarily their entire 
body. Thus the proviso has been construed liberally in favour of the land- 
lord at least’ thrice by three Division ‘Benches. So it is difficult for us to say 
that some other part of the same proviso. should not be construed not be 
construed in the same manner. 


Ñ. C. S. 
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Test, Bengal Land Reforms. Act, 1956 (W. B. Act X af 1986), Section Bl West: Bengal Estates 
Acquisition Att, 1953 (W. B. Act I of 1954) Section 46—Whén a bar to proceeding of 
Civil Courts, - : E! 


A . 


The existence of a dispute with’ n the meaning of Section 18(1) of the West Bengal sud 
‘Reforms Act, 1965, 1% a Sine qua non of, the applicability of Section 21 of the Act, and 
consequently the bar to the jurisdiction ‘of . the Civil Court must be related , to 
the. existence of such a dispute. "When there is no such dispute, clearly the bar would not 
be applicable. O 


™ 


Under Section a1 of the Act, the.order or orders of passed by the Bhagchas officer or the 
Appellate “Authority cannot also, be questioned in C'vil Courts—in reference. to „the dispute 
decided by ‘them. , ] 


4, 
ing 


C A mit for a declaration of tenancy right simpliciter does not purport prinia facie 10 
affect any * 7 dispute ", and Section .21 of the Act will not be a bar to such suit. 


A tenancy right simpliciter is distinct from the right of a mere Bargadar In a suit 
for. declaration of a tenancy right simpl:citer, a decision on the status of the. tenancy or the’ 
incidents of the tenancy may not necessity be anticipated, and as such such a outs is not 
ee T Section 46: of the West Bengal States Acquisition Act, 1953. 


The material facts will appe from the judgment: — 


Bankim Chandra Banerjee: with.  Gaganendra Krishna Deb--for the 
’ Petitioner. 


my 


Bansari Lal- Sarkar, with J. Majumdar—for "e Lb Party. 


f ^ x 


Tue judgment. of the Court was as follows: — 
© Bhattacharjee, J.:—Landlords are the. petitioners here under section 116 
of the Civil Procedure Code. They were defendants in suits brought by the 
opposite parties. Their grievance is that the learned Munsif of Chinsurah, 
should have held that the plaintiff opposite parties suits would be barred 
first under section 21 of the West Bengal Land Reforms Act, 1968, and 
secondly under section 46 of the West Bengal Estates Asquisition Act, 1963, 
instead of deciding the two preliminary issues against the deferidant-petitioners, 
í 8 l l ( | ! 
? Civil Revision No. 2770-2771 of 1900. : 


~ 


~ 


s 
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In testing the obiscion regarding applicability of section 21 of the West , 
Bengal, Land Reforms: Act the first thing to notice is that previously the plain- 


` tiff opposite parties had been adjudged bargadars in connection with a dispute 


1egarding the produce of ,1962 B.S. "Tbe learned: Appellate officer after hear- 
ing the. appeal of the Bhagchas officer in this connection up' held the conten- : 
tion of the present petitioners:to the effect that the present opposite parties 
were bargadars, over ruling the claim of the latter to tenancy right. In the 
1elevant suits the plaintiff opposite parties claimed inter alia declaration of 
tenancy right by contract and .alternatively acquisition of tenancy right by 
adverse. possession besides confirmation of title. There is also a prayer in the 


suit for permanent: injunction—Trestraining the defendants from dispossess- 


ing the one or: pútting d obstades in the matter of their poemo 


Now, section 21 of the West Bengal Land Tetori Act, 1955 provides 


inter alia that no Civil Court shall intertain; any suit or proceeding in respect 


of any matter mentioned in section 17 and 18. Section 18 in conferring exclu- . 
sive jurisdiction on the'Bhagchas officer clearly refers to an existing dispute 
regarding (a) division or delivery of the produce, (b) termination of culti- 
vation by the bargadar (c) place of storing or thrashing the produce. Section 
18(2) also lays down. “If in deciding any dispute referred to inv sub-section 
(1). any question arises as^to whether a. person is a bargadar or not and to 
whom.the share of the produce is-deliverable, such question 'shall be deter- 
mined by the officer or. Authority, mentioned in sub-section (1).” The existence 
of a ‘dispute ” therefore, is a sine qua non of the applicability of section’ 21, 

and - consequently the ‘bar to the jurisdiction of the Civil Court must be 
related to the existence of such a dispute. When there is no such ' dispute,’ 

cléarly the bar would not ‘be applicable. It cannot’ be said, therefore, that ‘the 
suit, as. framed. will be barred under section 21 of the^Act: ‘This! however, 
does not mean that’ the order or, orders- passed by the Bhagchas officer or 
the Appellate Authority can be questioned- in ;these or any other suit for 


. section 2]' also» lays down, that "save as provided in section 19 no order or 


other proceedings whatsoever under this chapter shall -be questioned in any 
Civil Court.” Corlseqhéntly, no sucli previous order or orders can be chal. 
lénged.. in the Civil Court in reference to the dispute decided therein. If there 
be any proceeding pending, that’ also, cannot be impugned i in the ‘Civil’ Court, 


. and the officer or authority will be fully competent to carry on' the proceedings. 
‘It is not necessary to decide in this connection, at this stage, what the effect 


. of any declaration by the. Civil: Court would be in reference to any future 


proceedings that” is, proceedings.: which may be -filed or decided 


_ aftr, the - plaintiff gets. if at: all, the declaration , prayed for. So 


far as entertaining the suits is concerned, however, as indicated above, since 


J 
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the prayer portion relating to declaration of PS right does not purport 
prima facie to affect any ' dispute’ section 21 will not be a bar. But it must 
be distinctly, understood that the prayer for injunction cannot in any way 
affect any decision taken by the Bhagchas officer or the Appellate officer or 
any order or orders in an execution proceeding that may be pending or 
may be field hereafter in, connection with, pending proceedings. Subject to 
the limitations a3 pointed’ out above, section 21 of the Act will not be a bar. 


The next question is whether these suits are barred under section 46 
of the West Bengal Estates Acquisition Act, 1953. After some amendments 
the section as is stands now reads as follows: — $ 


E “ Where an order has been made under sub-section (1) of section 39, 
directing the preparation or revision of a record of rights, no Civil Court! 
shall * * ?* entertain any suit or application for the determination 
of rent or determination of the status of any tenant or the incidents of 


= 


any tenancy to which the record of rights relates, and (if any suit or ` 


. application, in which any of the aforesaid matters is in issue, is pending) 

_ before a Civil Court (on, the date of such order, it shall be stayed and 

it shall, on the expiry of the period prescribed for an appeal under sub. 

section (8) of section 44 or when an appeal has been filed under that sub- 

“section, as the case may be, on the disposal of such appeal, abate so far 
as it relates to any of the aforesaid matters)” 


Formerly after the clause ' no Civil Court shall’ the following words 


a ppeared: "E 


“Until after sii final publication of the record of rights under sub. . 


section (2) of section 44." 


"These words were omitted, with br eve effect, by a second Amend- 
ment (West Bengal Áct XXV of 1957). 


Sub-section 4 of section 44 is to the following’ effect: — ` 
"(4) Everv, entry in the record of rights finally published under 
M sub section (2) induding an entry revised under sub-section (2a) or cor- 
.. rected under section 45-or section 45A shall, subject to any modification 
by an order on appeal under sub-section (3), be presumed to be correct 
until it.is proved by evidence to be in correct.” 


l Formerly sub- section (4) of section 44 did not contain the expression 
“ until it is proved by evidence to be incorrect.” This back ground will be 


necessary in considering the effect particularly of a decision reported" in 
Dhirendra Nath Bose vs. Sushil Kumar Safui(1). | 


(1) (968) 63 C.W.N. 521. 


= a 
C2 : > 
a E ud EROS - quem CODE ROLE t e 


. 1962] Jadi Nath Roy à & ors. vs. Lal Mohan Mallick b or. © W3 


M. - - = E & ` 
= Pul my R r~ - - » * T ias - Lu 


n ?zBefore. the. present suits were instituted not t only was an order mage. direct 
‘ing the -preparation: or :revision, of record. of rights: ‘Under sub-section sh). of 
section’ 39 but also the record of rights had been lhally published, and th 
entries therein go against the plaintiff opposite parties. In Dhirendra Nath 
Bose vs. Sushil Kuman Safui(1) referred, to above it was held that the provisions 
of section 46 applied. But the facts appear to be somewhat, different in that 
case. There, as was pointed out by their Lordships’ OF thd Division Bench, 
was a dispute as regards: the incidents of the-tena ancy" "whether it was bemeadi 
settlement or one given: from year to year, the duration of which had already 
expired. ; ‘In that case reference was: made to an “unreported. . decision -Kishori 
Mondal and other vs, Sheik Bhutu Gain(2). - In Kishori Mondal's Case also it 
was held that for the proper decision -on-the case the Court would necessarily 
have to determine’ the status of the tenant and the incidents of the tenancy 
and, : ‘therefore; it would-be a suit within the class of suits mentioned in section 
46. In the instant case, ‘however, it cannot be-said at: this stage that it would 
be necessary to determine the status of the tenant or the incidents of the 
tenancy.’ The déclaration that is prayed for is merely ‘one relating to tenancy 
tight simplicitor. It is nobody's case that the alleged tenancy right has come 
‘to an end by. operation of law. A tenancy right is claimed as distinguished 
from the right of inere bargadar. ` To decide this portion” of the suit a decision 
on status or the incidents would not arise so far as one may foresee now. In 
Eala Gangaram vs. Krishna Gopal Jhunjhunwalla(3), a case decided by a 
division Bench and referred to in Dhirendra's ' Case(1), above the following 
Ope va Hons inter alia were ee — 

. " We cannot accept the view stat any suit which may be filed relating 
to any matter to be included in a record: of rights must be stayed under 
section 46 of the Act, nor can we ‘accept the view that the question as to 
whether or not a person is:a tenant comes within the words ‘status of any 

.tenant' or within the words ‘incidents of any tenancy. ‘The question 
as to the status of the tenant or the incidents of the tenancy in our 
` opinion presupposes an existence, of a tenancy. In other words, the ques- 
tion ofthe status. of a tenant or the incidents of any.tenancy can only 
„arise on the-admitted fact of a tenancy." 


Dhirendra’s case(1) was distinguished in Kalipada Mondal vs, State of West 
Bengal(4), by G. K. Mitter, J. laying stress particularly on the addition of the 
words in sub-section (4) of section :44. .“ Until it. is proved by evidence’ tó 
be*incorrect.” It was noticed that the bar of section 46 operated. only until 
. () (1958) 68° C.W.N, 69. . (B. Civi Rie. “Case” No, 3449/1955 (un- 


' orted case). 
(3) (1955) 59 C.W.N,, 1008. 2 (4) 'C1880) 64 C.W.N, 561. 
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the final, publication. of the record of rights and clearly owed that a suit - 


would be maintainable fn- certain circumstances. That in the absence of a 
dispute’ regarding the status of the tenant or. the incidents of the tenancy a 
Suit would not be barred under section 46 was held in Benimadhav Ghose vs. 
Anila Bala Ghose(1) by Renupada Mukherjee, J. The distinction was empha- 
sised in’ Panchanan Ara pan: vs. Kišhori Mohan Banerjee(2). by P. N. 
Mookerjee. 


x 


$ 


| On an anxious consideration of the facts and circumstances of the case 

it is tentatively held that section 46 would not be. a. bar prima facie. But 
since at this stage, when the merits of the case have not been gone into, it is 
not possible to decide it without deciding the status of the tenant or the 
incident of the tenancy appropriate relief can be granted in the suit in ques- 
tion, the Court is of the opinion that the final decision of the relevant issue 
-be kept open in- the trial Court so long as the Jodgmene. on the merits of the 
entire case.is not prem and it is so ordered, 


The Rules are discendi of accordingly. There will be no order as to costs 


in the circumstances, . — ] i 
- (1), (1956) 61, C.W.N, 249. - ^49), qo 64 C.W.N, 83. 
ET Is CRIMINAL, REVISION | Low 5 


Criminal Before the Hon'ble Mr. Justice J. P. Mitter, 


1961 ee a AME a AS. 
0 Dae. M os o0 i -> SATYADAS PANDA, . X 
September, 18, ; Vs ' n 


. CHAIRMAN: MIDNAPORE ,MUNICIPALITY.* | 


JM ! E E 


Hengal Munic ee Act, "1999. (Bengal Act of 1992) Section BL Chairman, Voies under— 
Section , orde” or consent ki Commissioners, when neċessary=-Prosecution under 

when barred. > œe 3 

"The chairman'of' the Commissioners of'a Municipality, has power under’ Section B 
of the Bengal Municipal Act. 1932, tó institute a prosecution: under the. Act and the rules 
and by laws made thereunder without any spenen order or consent of the CORHBIMIONCES 
under Section 533, of the Act. ^ . 

` Where.an unauthorised latrine was disanvescd in August 1959, and a notice pude Section 
963 of the Act was.served.in September 1959, and the complaint was filed on 17 May 1960, 
the prosecution is prohibited by the latter part of Section 533 of the Act, 


ud 


* Criminal Revision. No; 898/1061." ^. . E E : 
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"The material facts will p from the judgment: — 

Chittaranjan Das—for the Petitioner. EE . 

ON. G. lalukdar—for the Opposite Party. . Ee. | 
The judgment of the Court was as follows: — —— | 


= de P, Mitter, J.?— lhe petitioner, was convicted and sentenced under 
section 500 of the Bengal Municipal Act for failure to remove an unauthorised 
latrine. _ The pestones Case „was. that he ‘had -Do such latrine. 


aee e nd 


Before me Mr. Das has dakon two points The first point is that the 
complaint was by the Chairman of the Municipality without reference to the 
Commissioners. Section 583 of the Act provides that no prosecution for an 
offence under.the Act or any rule or byelaw made in pursuance there of is to 
be instituted without the order or consent of the Commissioners. ‘Therefore, 
argues: Mr: Das, the prosecution at-the instance of the Chairman was without 
jurisdiction. The answer to the argument is to be found in section 61 of 
the Act. Mr. Talukdar for the opposite party has in 'this connection referred 
me to a Bench decision of this Court in Chairman, af Hooghli . Chinsurah 
Municipality vs. Arista, Lal Mullik(1). - In my view, the Chairman of the 
Municipality had power as representing the Commissioners to file the Com- 
Du Concerned. r : 


. The second point taken by Mr. Das. is that the prosecution was: barred 
under the latter part of'/section 533.. It appears that the discovery of an un- 
authorised ` latrine was made in August 1959, that it was on the 7th of Sep- 

tember, ' 1959, that a notice under séction: 263 was served but that the com- 
plaint was not filed until the 17th of May, 1960. . Thus, more than six months 
had elapsed before the prosecution was launched. , In my view, such a prosecu- 
tion is prohibited by' the latter T part of section ' gen 


Mr. Talukdar has asked me to reconsider my decision on the ground 
that the offence complained , of was the failure on'the part of the petitioner 
to-comply with a notice which, infact, did not reach the petitioner until the 
15th of September 1959. The notice concerned gave' the petitioner 7 days 
. within which to remove the'unauthorised latrine. That would bring us to 
the 22nd of September, 1959. The complaint, however, was not filed until the 
17th of May. the’ following. year. "Therefore, in any event no prosecution for 
the offence was initiated within 6 months. As I-have said, the prosecution was 
in any event barred under section 533 of the Act, 


l , (D . (1916) 20 C.W.N. 824. , 
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That being the position, the conviction and the sentence concerned must 
be and are set aside; `- s 


If there should be any unauthorised latrine, the petitioner should either 
get it authorised or remove it. If however there is no such latrine, the 
petitioner need do nothing. 


N, C. S 
CIVIL REVISION i 
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‘3961 i Before the Hon'ble Mr. Justice Banerjee. 
e m à 7 
Sepa Mas LUXMI NRAYAN RICE MILLS 
i Vs. 


ASSISTANT COMMISSIONER OF COMMERCIAL TAXES & ORS.* 


Bengal bil eee (Sales de. 3 1941 iol oo VI of 1941) Schedule, Items (1) and (2)— 
* Husk ” of paddy, èf ‘ Cereal” or 


Paddy and husked aia: (i.e. rice) both fall within the category of cereals.. But the 
husk of paddy, when separated from rice, is neither ''cereal" within the meaning of Item I, 
nor “bran” within meaning of Item 2, of the Schedule te the Bengal Finance (Sales Tax) 
Act, 194.1 


The material facts will appear for.the judgment: — | 
| .S. N. Ghorai with B. B. Koley—for the Petitioners. 
N. c. Chakravarty with J. Majumdar—for the Opposite Party. 
The judgment of the Court was follows: — 
Banerjee, J.:— he petitioner firm, Lakshmi Narayan Rice Mill, is re- 


gistered dealer under the Bengal Finance (Sales Tax) Act 194T (eren after 
referred-to as the Act). 





For the year 1359 B.S. the gross turnover of the petitioner firm was 
assessed by the respondent Commercial Tax Officer at Rs, 1,77,933-14-6 P. made 
up as, herein below, stated : — 


* Civil Rev. Case No. 398/1060. 


1982} 


Rice ` . iss oa E 
Broken Rice sas et 


Husk M 
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Rs. 173.00 1 0 
Rs —— 78118 0 
Rs. 3.500 0 0 





Rs. 1.77.938 14 6. 


From the gross turnover the Commercial Tax Officer substracted 2 sum 
| of Rs, 1.74.588/- as the sale price of rice and broken rice and arrived at the 
| figure: Rs, 3500/-, from which again hd made a deduction of 44 P.C. under 
n 5(2) (b) namely, Rs. 167/- and arrived at the taxable turnover at 


Rs. 3340 /-. 
tax ye by the PEHRODES firm. 


On the aforesaid figure the assessed sum of Rs, 156/11/8, as sales 


For the year 1360 B. S. the gross turnover of the petitioner firm was 
assessed’ by the respondent, Commercial Tax Officer, at Rs. 6.47.025/6/6, made 


up as herein below stated: — 


Rice ; 
Broken Rice. 
Husk 


Rs. 6.389.887 0 6 


Rs. 1.084 4 0 


Rs. 6.158 12 0 


Rs. 6.47.025 0 6 


From the gross turnover the Commercial Tax Officer subtracted a sum 
of Rs. 6.40.178/4/6 as the sale price of rice and broken rice and arrived at the 
hgure Rs. 6.153-12-6, from which again he made a deduction of 44 P.C. under 
section 5(2) (b), namely, Rs. 276/12/- and arrived at the taxable turnover at 


Rs. -5877 /-. 
tax payable by the petitioner firm. 


On the aforesaid figure the assessed sum of Rs, 275/7/9, às sales 


For the year 1361 B.S. the gross turnover of the petitioner firm was 
, assessed by the respondent Commercial Tax Officer at Rs, 7.00.869/7/3, made 


up as herein. below stated: — 


Rice Mod T 
. Broken Rice T Sct ii 


qi * 1 
Flusk m iE ox T 
* 
1 


Rs. 677.152 14 6 
Rs. 6.484 8 9 
Rs 7232 0 0 





Rs. 700869 7 3 





edm 
. X3 
Qo 
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From the gross turnover the Commercial Tax Officer subtracted a sum 
of Rs. 6. 83. 637/7/3 as the sale ‘price of, rice and broken rice and arrived at 
the figure. Rs. 17.282/-, trom which again he'made a deduction of 4} P.C. 
under section B(2) (b) namely, Rs. 775/- and arrived at the taxable turnover 
at Rs,"16,467/-. On" the aforesaid figure the assessed sum.of Rs. 771/6/9, as 
sales tax payable by the petitioner firm, 


^ 
. 


I am not concerned in this rule with.the penalty imposed on the peti- 
tionet firm on each assessment, under section 11(2) of the Act, because such 
imposition have been set aside in appeal. . à 


. "The petitioner firm felt: aggrieved by the aforementioned assessments, 
‘became according to it’ sales of paddy husks were not assessable to tax being 
tax free goods falling either'under item (1) or (2) of the Schedule to the Act. 

The petitioner preferred three appeals against the tliree orders of assess- 
ment. The Assistant Commissioner of Commercial Taxes modified the orders 
of assessment to the extent that he set aside the orders of imposition of penalty 
but otherwise affirmed the assessments. 


Since the principal grievance of the petitioner firm was not remedied in 
appeal, it moved this Court under Article ad of the constitution and obtained 
the present rule. 


Mi. S. N. Ghorari, learned counsel for the petitioner firm, contended 
that the husk of paddy was either "cereal" within the meaning of item (1), 
or "bran" within the meaning of item (2) of the Schedule to the Act and was 
therefore tax-free goods and the Commercial -Tax authorities were in error in 
_imposing sales tax thereon, 


In order to decide the point raised ‘by Mr. Ghorari, it is nécessary for mie 
to ascertain the linguistic meaning of the words "cereal" and “bran.” | 

l According to the Oxford Concise Distionary “cereal” means grain used 
“tor human food, and “bran” means hüsk of gain separated from flour. after 
grinding. , 


According: tó Webster's: New ieman Dictionary ^ cerato n3 means any 
grass ‘yielding’ far? inacÉous.seeds suitable for food as wheat, maize, rice, etc., 
also the seeds or grain so produced, either in their original state or commer- 
ciallyprépated, amd "Bran" means the broken! coat of the seed of wheat, rye 
or other- cereal. ‘grain separated from the flour or meal by shifting or balting. 


^ 


+ 


1962] Satyadas Panda vs. Chairman Midnapore Municipality . 189 


According to chambers Twentieth Century. Dictionary “ cereals" means 
grain used as food, such as wheat, barley etc. “Bran” according to some 
. dictionary ‘means the inner husks of the corn sifted from the l four. 


‘Having ascertained the meaning of the words “cereal” and “bran” it is 
necessary for me now to turn to the items Nos, 1 and 2 of the: aeui to 
the Act. 


^ THE SCHEDULE, 


41. All cereals iud pulses (including all forms| .Except. when sold in sealed 
* . Of rice, raw or cooked). _ containers, 


2, Flour Gncludiog atta, suji and bran). 


f 


In my a “husk " ot Padog is neither ' ‘cereal " or “bran.” 
Paddy and husked paddy (that is to say ice) both fall within the-category 
of cereals. ‘But the husk when separated from rice does not’ independently 
fall within the category. of. cereals, the reason being husk, as husk is neither 
grain nor seed and is hot human food, 


The word * flour ' means the finely —ground meal. of wheat or other grain, | 
‘Bran’ ordinarily means the inner husk of the corn or grain or seed sifted 
or separated from the flour. When paddy is husked, rice is not powdered Or 
converted into rice-flour. Rice as husked paddy, still retains on it an inner 
cover, which can be separated from it.by sifting or bolting when being 
powdered or grounded into rice-flour or meal or may be separated from it 
by manual or mechanical, polishing. The soft inner cover, when separated 
from rice, becomes rice-bran. The same is the case with wheat grains and 
E the bran of. wheat can be separated from when ground into atta and suji. 


Husk of paddy is the outer coating which is the chaff, of the grain, its 
ciefuse or -wasté that is not included within the expression " bran" appearing 
in item 2, of Schedule to the Act. , What is said to be husk is known in 
* West Bengal as’ ' toosh ' and what is ‘said to. be ‘rice bran’ is known as 
‘ Kurha.' and it is the latter one which is exempted from sales fax under the 
‘Schedule. 


e 
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f 


Mr. Ghorai invited my attention to a decision of the Assam High Court 
reported in ` Mohanial Jogani Rice and Atta Mills vs. The State 
‘of Assam(1) in "which Deka, J. held that ‘bhusi’ or *rice-bran" 
was.exempt from.sales tax. It may be that in the local language.of Assam 
* Kurah " is known as ' bhusi'. That judgment, however, does not hold that 
‘paddy husk’ is equivalent to ‘bran’ and therefore, exempt from sales 

For the reason aforesaid, the only argument of Mr. Ghorai fails and this 
rule is discharged. I, however, make no order as to cost. - 

Rule discharged. ] 


(1) (1953) A.LR. Assaam 42. 


\ ° 


N. C..S. | 
APPELLATE CIVIL 
Civil l Before the Hon'ble Mr. Justice.R. S. Bachawat 
1961 he and Hon'ble Mr. Justice K. C. Sen, 
bod , . j 
December o UNION OF INDIA ; 


. Vs. : . 
i ALLIANCE ASSURANCE CO, LTD., AND ORS.* 


Bailee for Pup made bud or short-delivery of goods to consignee—Goods insused— 
Insurance policy assigned to insurer—Suit by insurer against bailee—Defendant's plea 
of loss of goods not proved by evidence—Presumption—Assignment of policy, if hit by 
Section 6(e) of. Transfer of Property Act, 1882 (Central Act IV of 1882)—Law applicable 
to such assignment. : 2 


' Where the defendant received the goods as the bailee for carriage and delivery to the 
consignee, but give delivery of the same to the consignee, and at the same time withholds 
all evidence from the Court as to how the defendant has dealt with the goods, the Court 
must prove on,the assumption that the goods 'short-delivered were lying with the de- 
fendant. : 


. Where thc subject-matter of the assignment 1s property ‘with an incidental remedy 
for its recovery, the assignment is not an assignment of a mere right to sue for damages, 
end, as such, is not hit by Section 6(e) of the Transfer of Property Act, 1882. . 


' Where the insurance policy provided that the insurance was subject to English law and 
usage as to liabilities for any settlement of any and all claims, the policy did not and could 
not provide that any assignment of the claim of thd insured in favour of the insurer also 
would be governed by the English law. Assuming such transfer and assignment to be 
porermed by English 'law, it has to be shown that the assignment is invalid under the English 
aw. : i ! 


* S. M. A. No. 78 of 1959. 


t 
. 


1962] " Union of India V8; seed Assurance Co., Ltd. Ors. j41 


- 


The material “facts . vill: appear oe the judgment’ — 


i 


G. P. S with R. M. Dutta—for ae Appellant. 
E S Deb with P. K. Sen—for the Respondent. 
The judgment of the Court: was ag follows: — _ . 


.'Bachawat, J.:—This is an iea from a judgment and dece passed 
in a suit for money against the Union of ‘India. On February 2, 1953 the 
defendant. No. 2, The Good Year Tyre & Rubber Co. (India) Ltd, made over 
at Bansabati on the Eastern Railway.683 packages. of tyres and tubes and 
or other rubber -accessories for the purpose of having the said goods carried 
to Delhi, a’ railway station on the railways formerly known as East Punjab 


, Railway now known as Northern Railway. The Railway administration 


accépted the goods for carriage under Railway Receipt No. 006797, dated 
February 2, 1953. The goods were short delivered and the railway adminis- 
tration at Delhi made out à shortage certificate and handed over the certificate 


to the consignee. The plaintiff, the Alliance Assurance Co., Ltd. had. insured 


the. goods under am insurance policy— dated, August 6, 1951 against risk of 


"loss or damage whilst being conveyed by train or conveyance including risks 


- of theft, pilferage and non delivery. Having regard to the shortage certificate, 


E 


the plaintiff as insurer of the goods paid to the assured the value of the goods 
short-delivered amounting to Rs. 4210/11/. On May 14, 1963 the assured 
assigried—and transferred to the insurer all right, title and interest in respect 


|, of the goods and all rights and claims against any person or persons in res- 
, pect thereof. The letter of assignment also authorised the Insurance Com- 
pany to use the name of the ‘assured in any action which might be brought 


by the insurer against any third party. .In the meantime, the plaintiff insurer 
by sevéral letters dated! May, 9, 1953 lodged their claims with the Eastern 


| Railway as also the Northern Railway. Notices under section 77 of the: Rail- 


ways Act as also under section 80, of the Code of Civil: Procedure were duly 
served. . The plaintiff then instituted à suit- against the Union of India claim- 


ing the sum of Rs. 4,210/11/-, on account of the value of the goods -short 


delivered and Rs. 100/: as damages for detention of the goods. The assured, 
the Goodyear Tyre & Rubber Co. (India) Ltd. was also impleaded as defen- 
dant to the suit. The plaint averred that the Union of India owing and ad- 


, ministering the two railway concerned had failed and neglected to deliver the 


gpods to the consignee. - The plaintiff submitted that the non-delivery was 


‘due to wilful neglect and misconduct on the part of the Railway Administration 


in not taking care of the goods while the! same were in custody and control 


X E * - 


, 


" * 
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of the siwa adding that the plaintiff was unable to give particulars of the 
neglect and misconduct. The defendang No. 1, Union of India filed a written 
statement denying and disputing the allegations made in. the plaint: The 
plaintiff called one witness who. proved the non-delivery of the goods, their 
value as also the transfer and the assignment in favour of the plaintiff. The 
defendant No. ] called no evidence. Several issues were raised at the trial of 
which issue, No. 2 only is material. Issue No. 2 is follows: — 


" Has the defendant No, 2 transferred or assigned to the plaintiff, - 
the right, title and interest in the said d If so, wpat. is the effect - 
l and validity thereof. " 3 


An issüe as to the value of the goods was raised but the finding of the 
'Jearned Judge on that issue is no longer challenged. The ‘only point now ' 
urged is that the plaintiff has no right to’ sue the Union of India. The 
i learned Trial Judge repelled the contention following a previous judgment 
' of Bose J. (as he then was) in Alliance Assurance Co.,  Lid., 

ovs. Union of India(1), decided by him' on March 14, 1958 and decreed 
‘the Suit. The Union of ‘India has preferred this appeal from the 
decree and has urged before us also that the plaintiff is not entitled to main- 
tain this suit. We have come to this conclusion that there is no substance in 
the contention. i | 


On behalf of the. appellant defendant No. 1 it is ind that on May 14, 
1953, the assured defendant No. 2 had a mere right to sue the Union of India. 
for damages for loss of goods and as such the transfer dated May 14, 1953 
is a nullity and the plaintiff has no right action against the Union of India. 
` Jn support of the argument that the assured had a mere right to sue, on May 
. 34, 1958, the defendant No. 1 contends that on that date the goods had: been 
lost by it. In our opinion this argument is baseless. The plaintiff claimed 


." damages for non-delivery of the goods. The non-delivery of the goods is proved 


by oral evidence. The further allegation in the plaind that the non-delivery 
was due to the wilful misconduct and neglect of the defendant No. 1' in not 
taking proper care of.the goods while the goods were in the custody of the 
: defendant No. 1 and/or the Railway administration concerned is denied by 
" the defendant No. 1 and is not substantiated by the oral evidence. The de- 
fendant No. 1- chose not to call any evidence to show that the goods have n 
lost in the sense that the goods are no longer in its custody. The goods ar 
` certainly lost to the’ plaintiff but there is no evidence to show that the de. 


"7-1l(0). Suit No. 3565/1949 dated on 143-58 by Bose, J. (unreported case)." . 
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fendant' No? 4 had lost: the goods: on. May 14, 1953 or thereafter: For all that 
we know, the góods .are:still lying .with.the defendant No. 1 and/or the rail- 
- way administrations concerned. . The correspondence does not carfy the, matter 
any further. In substance the plaintiff was claiming re-imbuxsement of the 
. loss caused by the short delivery of the goods. ‘The letter dated May 6, 1954 
written by the Chief Commercial Superintendent, Northern Railway, Delhi, to ' 
. the plaintiff shows’ that the’ railway’ administration ynderstood the plaintiffs 
letters in that’ sênse The positipn, therefore, is~ this that the defendant No. 1 
received the goods , ds the bailee thereof for carriage and delivery to the con: 
signee. But the defendant No, 1 did not give delivery ‘of the goods to the 
consignee and at the same time has chosen to withhold all evidence from the 
| Court as to how the defendant.had dealt with the goods. . We must, therefore, 
proceed- upon the assemption that the goods short-delivered were lying with 
' the defendant on May, 14,,1953. The assumed’ who was the owner of the 
goods could lawfully assign and transfer not only the goods but all rights and 
claims—against any person or persons in respect thereof. The assignment in 
question is an assignment of the .goods and of all'actionable claims in respect 
uhereof, The assignment is not an. assignment ofa mere right to sue for damages. 
The real point in issue’ is whether the subject-matter of the assignment 
ds property with an incidental. remedy for its recovery or a bare. tight to bring 
.an, action, see Glegg vs. Bromley(1), Jiwan Ram vs. Ratan 'Chand(2y. N. C. 
Jute Mills Co. vs. R, S. Navigatidn Co.(3). The subject-matter of the assigrt- 
ment in this case is. property with an—incidental remedy for its recovery. 
"Ehe assignment is, therefore, not an assignment - -Of a mere right to sue for 
ae and, as such, is not hit by section 6(e) of the "Iransfer of Property 
' Consequently, the plaintiff as the assignee of the goods and of all action- 
- nce in respect thereof is entitled to maintain this action. 

Mr. Deb AT argues ‘that the plaintif is entitled to maintain this action 
on the following other grounds: — 

1. The policy. in questióH is a’ marine insuratice policy Within the ‘mean- 
ing of, section 185A of the Transfer of Property Act and, as such in view of 
sub-sections 2 and 4 of section 195A, of the "Tfárisfeb of Pfoperty Act, the 
insurer, is subrogated. to all the Tights ; and remedies of, an insured in respect of 
the subject- matter of thé insurance and ‘is entitled to maitain, the suit in its 
own name. - He a a that Bose, J. as'he then was, so held in his judgment 


B, (1919) 3 K. B. 474-490. ^ . (8) (1921) 26 C.W.N. 285990, ^ p 
1989) ALR, Op. 363. ES 


i " Suit "No. 3565/1949. “dated on 4-3-58 by Bose, J. (unreported case). 


` 
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delivered on March 14, 1958.in Alliance Assurance Co., Lid, vs, Union of 
India(lj and also that P. B. Mukherjee, J., has also so held in the. — 
under appeal. 


2. In any event whetlier or not the policy is a marine insurance policy, 
the insurer on payment of the claim by the assured is subrogated to the rights 
of the assured and as such the subrogee is entitled to maintain this suit in its 
own name, especialy in view of the fact that the assured has been made a 

party defendant in this suit. 


. Having regard to our conclusions on the other. "T it is- not necessary 
to give any pronouncement on the additional—arguments advanced by 
Mr. Deb. ` 


à 


In course of his arguments Mr? Kar has urged that the policy was governed 

by English law and consequently, the question of the validity of the assign- 
ment and transfer must be judged by English law. This argument is based 
upon a misapprehension. The insurance policy provided that the insurance 
was subject to English law and usage as to liability for any settlement of any 
and all claims. 'Thé policy did not and could not provide that any assign- 
ment of the claim’ of the insured in favour of the insurer also would be 
governed by the English law. Besides, assuming that the transfer and assign- 
ment is governed by English law, it is not shown that the assignment is in- 
valid under the English law. 


There is no substance in this appeal. We pass the following order: — 
The appeal be and is hereby dismissed. with costs.. 
K. ©, Sen, J.:—1 agree, 


(1) Suit No. 3566 of 1949 dated 14-3-68 decided by Bose, J, (unreported cae. 


Appeal dismissed with. costs. 


| 
| 


£ 
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LEE M CIVIL REVISION  - 


de c Before the Hon'ble 'Mr. Justice Banerjee. 1961 
: - : ' ; : — ^ 
^ TIRTHA- LAL DE. ` ATEREA 


. ; Vs. - 
T |. THE STATE OF WEST BENGAL.* 


Land Acquisition Act, 1804 (Central Acb I o 1894), Section G—Satisfaction. of the Govern- 
` ment as to the need of any -particular land for q public purpose, —If only relevant 
, under--How to bz made—Section. 9(2)—Period between the date of publication of de- 
claration under Section 6 and the, date fixed for making claims, to compensation ine 
the notice under Section 9},-Jess, than . 16, days prescribed under—If an irregularity—lfi 
,viiales the acquigttion itself. m "EL. i 
. a6 f>- ` 
. On the question as to whether aqquisition-of any particular land is needed for a public 
purpose. The ssatisfaction of the State Government is all that is relevant under Section 6 cf . 
the Land Acquisition Act, 1894, and the consequence is that where the procedure prescribed 
‘the Act has been followed, it is not. open to Courts to go behind the satisfaction 
_of the Government. 


\ 
The satisfaction of the State Government under the Act is dependent upon the opinion 
it forms after consideration of the report under Section 5A ) of the Act. Ir the procedure 
prescribed .by the Act, as a condition precedent to the formation of the opinion, is not 
followed,- the opinion is not conclusive, because it is either not honestly formed, or the 
State im forming it did not apply its mind to the relevant facts, and the satisfaction de- 
cared was no ‘satisfaction according to law (RossClunis vs. Papadopoullos(1), reffered to). 
The enqüiry envisaged under Section 5A of the, Act naed not assume the procedural 
iormality of a judicial enquiry. It is sufficient for the enquiry if the objector be given a 
persona] hearing, or his pleader he heard, and the objections are considered, before making 
the statutory report. | ja . i ] i 
. I£, io, any case, the period of 15 days under Section -9(2) of the Act is not allowed 
between the date of: publication of the declaration under Section 6 of the Act in the Gazette 
and the date fixed for making the claims to compensation in the notice under Section 9 of 
` the. Act, such irregulaiity does not make the acquisition itself bad (Sri SukDev Saran Dev 
vs, Raja i ids Narayan(2) and Naba Kumar vs. State of West Bengal(3), followed: 
Taraprosad Chaliha ws. Secretary of State for India(4), distinguished). .  . 


The material facts will appear from the judgment: — 
B. C. Dutt with Manjusri Dutt—for the Petitioners, 
 Prodyut Kumar Banerjee—for ‘the Opposite Party. 
. ` The judgment ‘of the Court was as follows: — . ` 
.. Banerjee, J: :— This rule is directed against acquisition of certain plots of 
land belonging to the petitioner under the provisions of the Land Acquisition 
Act, 1894. ni E i 


ry 


~ 


e'(1) (1958) 2 A.E.R, 28; (1968) 1 W.L.R., (2) (1942) 76 C.L.J. 431. 
(3) (1952) ALR, Cal 870, © (& Q1829) 84 C.W.N. 833. 
* Civil Revision Case No 1668/1959. _ 

{ ¢ ; 


- ^ 
4 7? 
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By a notification No. 16976 L.A. datéd September 4, 1957 C. S. Plots 
Nos. 794, 889, 896. 898, 900, 901, 904, 946, 950, 951 and portions of C. S. 
Plots Nos. 793, 895 and 942, in village Ballavpur, Police Station Serampur, 
in all measuring 5,669 acres, were notified as likely to be needed for a public 
purpose, namely, construction of hostel, playing ground and house for residence 
of lectures of the West Bengal Textile Institute. The aforesaid notification 
was made under Section 4 of the Land Acquisition Act (hereinafter referred 
to as the Áct) and was published in Calcutta Gazette. dated October 18, 
1967. 


' The petitioner objected to the acquisition of his land, included in the 
notified area, under the provision of Section 5A of the Act. The respondent 
No. 2, Land Acquisition Collector of Hooghly, acknowledged receipt of the 
objection, filed by the petitioner on` December ie Eros There is no dispute 
that the objection was filed within time. 


There was an inspéction of the locality by an officer of the Land Acqui- 
sition Department, in connection with the objection made by the petitioner. 
on January 7, 1958. Before that officer the petitioner explained why his land 
should be exempted from acquisition. The -petitioner also recorded the 
grounds of exemption in his letter to the Land Acquisition Collector, dated 
January 22, 1959. 


Thereafter, there was a declaration made, under section 6 of the Land 
Acquisition Act, being declaration No. 3946 L. A. dated February 20, 1959 


(published in the Calcutta Gazette dated March 5, 1959), the material portion. 


of which is set out below: 


“Whereas the Governor is satisfied that land is needed for 
a public purposes not being a purpose of the Union, namely, 
for construction of hostel, playing ground, residences of lecturers 
etc, of the West Bengal Textile Institute, Serampore, in the village of 


it is hereby declared that a piece of land comprising cadastral plot Nos. 
794, 889, 896, 898, 904, 946, 950, 95I and portion of cadastral plot Nos. 


a 
—— 


—— 


Ballavpur. jurisdiction, list No. 14, Thana Serampore, District Hooghly, - 


793, 895 and 942 and measuring more or less. 5,815 acres, is needed for ` 


the aforesaid public purpose at the public expense within the aforesaid 
village of- Ballavpur. | ° 


This Jela is made, under the provisions of section 6 of Act I 
of 1894, to all whom it may concern." 


om, 


ee 
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Under section 9 of the said Act, the petitioner was served with a notice 
(Annexure. E to the petition) calling upon him to appear before the Land 
Acquisition Collector, on March 18, 1959, and to claim compensation for his 
interest in the acquired land. On receipt of the notice, the petitioner made 
another objection, dated March 17, 1959, ásking for exemption of his land 
from acquisition but to no effect... The Land Acquisition Collector thereafter 
made an award whereby he awarded a sum of Rs. -25,006-51 nP., in favour of 
the petitioner, in respect of his interest in the acquired land. The petitioner 
received notice of the award on March 27, 1959. ‘Thereafter he made an 
application before the Land Acquisition Cóllector asking for a reference as 
to valuation, under section 18 of the Land Acquisition. Act. The aforesaid 


application for reference is said to'be pending. 


. By a notice plated April. 2T, 1959, the Land Acquisition Collector called 


| upon the petitioner to vacate the land on or before June 4, 1959. so that 


possession thereof might be taken by him. The aforesaid notice was apparently 
given under section.16 of the Land Acquisition Act. ' It was at this stage that 


the petitioner moved this Court and obtained and present rule. 


Mr. Bankim Chandra Dutt, learned Advocate for the petitioner, contended 
that the aem was bad on a two-fold ground: 
" (a) No opportunity for personal hearing was given to the petitioner, 
. under section 5A (2) of the Act, as ta the objections against acquisition 
^^ made by him. In the abserice of compliance with the provisions of sec- 
~ BA (2) of the Act the entire subsequent proceeding was bad and con- 
trary ` to statutory provisions. . 


(b) The petitioner was not given even fifteen days time, as provided 
for in section 9(2) of the Act, to make his claim as to compensation and 
his objections as to measurement under the notice Annexure E to the 
petition, and non-compliance with the provisions of section 9(2) made the 
acquisition bad. 


In my opinion me acquisition did not become bad for the reasons urged 
by Mr. Dutt. ; 


‘On the question as to whether acquisition of any particular land is needled 


- for a public, purpose, the satisfaction of the State ‘Government it all that is 


_ relevant under the Land Acquisition Act and the consequence is that where 


the procedure prescribed by the Act ‘has been followed, it is not open to Courts 
to go behind the satisfaction of the Government. - 
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Now; the satisfaction of the State Government, uhder the Land Acquisi- 
tion Act, is dependent upon the -opinion it forms after consideration of the 
report under section 5A (2) of the Act and if the procedure prescribed ‘by the 
- Act, as a condition precedent to the formation of the opinion, was not 
followed, it might be contended that the opinion wag not conclusive because 
it was either not honestly formed or that in forming it the State Government 
did not apply its mind to the relevant facts and that the satisfaction declared 
was no satisfaction according to law. This view has been emphasised in a 
recent case by the Judicial Committee of the Privy Council in Ross-Clunis vs. 
Papadopoulos(1) In that case, the order questioned before their Lordships } 
was one made by the Commissioner of Limassol, Cyprus, imposing a collective i 
fine on the Greek Cypriot inhabitants of a particular area under section 3 of! 
the Cyprüs Emergency Powers (Collective Punishment) Regulations, 1955. 
‘which empowered the Commissioner to impose a Collective fine, if he had 
“reason to believe ' that all or any of the inhabitants had failed to take reason- 
'able steps to prevent the commission of an offence. On this order being ques- 
.tioned, it was contended on behalf of the Commissioner that since the law 
had cost upon him the duty fo satisfy himself of certain facts and to make - 
an order only if he was satisfied, the matter rested entirely on his subjective, 
satisfaction and since he was satisfied, that was a complete answer to any 
challenge. In dealing with. thé contention Lord Morton of Henryton 
observed : 


ve Their Lordships .feel the idite of this argument but te think. that 
if it could, be shown that there are no grounds upon which the com- 
missioner could be să satisfied, a Court might either infer that he did 
not honestly form that view or that informing it he could not have APPEN 
bis mind to tbe relevant facts.” 


Therefore, if in the instant case, there had. been no enquiry made as pres- 
-eribed ‘by section: 5A: (2) of the Act, it might be argued that the declared 
satisfaction of the State Government was not the type of satisfaction às pres- 
cribed by law and without such satisfaction the acquisition was bad in law. 


It appears, however, from paragraph, 7 of the petition as follows: — 


“Your petitioner states that after the objections were filed your, 
petitioner received intimation from the respondent No. 2 of an inspection 
to be made of the said land and your petitioner was present at the said 
inspection held on 7th January 1958 and explained to the officer concerned 
why the ‘aid land should be cielo But nus letter gated eend Janu- 


(1) (1958) 2 All. E.R. 23; (1958) 1 W.L.R. 546. 


i 
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-ary 1958, sent.-under registered post. “..* <% © your petitioner re- 
: eorded the fact of such inspection and requested the respondent No. 2 tó 
" E d the said land from. e ION" 


From what appears in the above paáragraph, there is no reason! to ‘hold 
that the provisions of section 6A (2), of the Act had not been complied with, 
in substance if not inform. A local -ins on.was made'in connection with 
the objections made by the petitioner. m petitioner Was invited to attend 
 at'the time.of the local inspection.: He .was also heard as.to his objection at 
the time of inspection. The grievance made: by Mr. Dutt with regard- to all 
' that was- two, fold,- namely, (i) that the enquiry-was not made by the Land 
Acquisition Collector himself .and (ii) that the- hearing of his objections, in 
course of. the local enquiry, -was of.much.too informal a nature to satisfy the 
. requirements of section 5A (2) of the Act. From what appears from paragraph 
T, quoted aboye, there is nothing to show that the, enquiry was .not made 
by a Land Acquisition Collector... Mr, Dutt, however, invited my attention to 
the following passage- in the petitioner’s letter, dated January 22, 1958 
‘(Annexure C), referred to in pope T. of the, pennon: in, which it was 
stated’ as follows: — d B. ite s 


“3 m 1 


F NM r 


"I beg MTS to state d I 'hayé already filed an iene to 
the acquisition of my properties; you were pleased to send one gentleman 
to re into B OLIE RON; | I have satisfied- bim as to, d 


EHE 
Ragan. on the above passage,- - Mr. Dutt contended that the person who 
had made the enquiry. into the petitioner's ‘objections was not a Land Acqui- 
sition Collector. I am unable to.give.effect to the contention. In the first 
place, the objection- that the enquiry had not been made, by the Collector him- 
self and therefore the enquiry was ‘bad ‘was’ not taken at any time before and 
was not made a ground of attack even-in.the ‘petition. on which this rule was 
issued. In. the next place, I am not sure whether. the " gentleman "^ referred 
to in the letter dated January 22, 1958, was not himself a Collector, within 
the definition of “Collector,” as in, section! 3 © of the Act, which runs as 
E WRS Se Sra ee Pues B. ee eee 3 


— 


“ The expression * Collector ' means the Cóliector of' a district and 

' includes’ a Deputy Commissioner and any officer especially appointed by 

the local. Government to pérfórm: the functions, of a collector under this 
Act.” Rt? ; l ` ; 


w = 
T^ 


. Also, Iam unable to give effect to be criticism concerning the informality 
of the enquiry.. The enquiry: n under sectión 5A need not asume 
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the procedural formality of a judicial enquiry. Suffice it for the enquiry if the 
objector be given a personal hearing or his pleader be heard and the objections 
are considered before making the statutory report. This opportunity, in my 
opinion, was given to the petitioner. I therefore, overrule the first branch of 
the contention made by Mr. Dutt.. 


The second branch of his contention may be shortly disposed of. The 
notice contemplated under section 9(1) of the Áct is to be published after the 
publication of the declaration under section 6 of the Act. 'The declaration 
was published in the Calcutta Gazette on March 5, 1959. The notice under 
section 9 fixed March 18, 1959 for the making of the claith by the petitioner. 
Between the two dates a period of fifteen days, as contemplated inj the Act, 
did not elapse. But this irregularity does not make the acquisition itself bad. 


weu 


eet 


In the case of Mahanta Sri Sukdev Saran Dev vs. Raja Nripendra 


Narayan(1), Roxburgh and Akram, JJ. held: 


7 Considering the scheme of the Act, the main, question that can be 
agitated by a person to whom notice might be given was merely the 
amount of compensation, and that any such person still has reserved to 
him under section 81' a right to claim from the person actually receiving 
compensation any amount to which he may consider himself entitled, con- 
sidering further the difficulties likely to arise if every failure to comply 
with the details of the proceedings of acquisition is to render them null 

_ and void we can see no reason to think that the failure to give this notice 
must be given such importance that the provisions must be held to be 
of a highly mandatory character such as that the failure to follow it will 
render the whole proceedings null and void and inoperative." 
The same view was followed by Bose, J. (as the Chief Justice then was) 

in Naba Kumar vs. State of West Bengal(2).. I respectfully agree with the 
view expressed in the aforesaid two judgments, 


Mr. Dutt, however, relied on a case reported in Taraprosad Chaliha vs. 
Secretary of State for India(3) and S. K. Ghosh in which B. B. Ghosh, JJ. 
expressed the view that where the notice under section 9 of the Act was 
‘served without giving the interested persons fifteen day's time within which 
to prefer claim as to compensation, the notice was bad and it was not possible 
to apply the penal provisions of section 25 of the Act against a claimant. 


(1) (1942) 78 C.L]. 431. 2s .(3) (1962) .ALR, Cal. 870. 
(8 (1999) 84 C.W.N. 323. 
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‘That case is no authority for, the proposition that iss GEE in the notice will 
render the entire acquisition bad: 


For the aforesaid: reasons I hold that there is. no substance also in the 
second contention of Mr, Dutt.’ . 


Moreover, the petitioner has already made an application for reference 
claiming increased compensation for his interest in the acquired land. He 
says he has done so without prejudice. I do not know how he can be permitted 

| to challenge the acquisition itself and at the same time claim increased com- 
, pensation. That is an additional reason why the petitioner is not entitled to 
‘relief under Articlé 226 of the Gonstitution, 

All the Contention advanced in support of this rule fail and I discharge 

the rule. There will be no order as to costs, 


N. C. S. 
Rule discharge, 


APPELLATE CIVIL 


Before the Hon’ble Mr. Justice P. N. Mookerjee . 
and Hon'ble Mr. Justice Laik. 


7 5 |... Givi] 
JAGAN ATH SINGH : | ` 1961 
Vs. i Syaf 


"NE SRIDAM MAJHI-. Beeren 


deret of Rents (Bengal) Act,’ 1859 (Central Act X of 1850)—Chotonagpur Tenancy Act 
Adverse: possession—Acquisition of permanent ee, by prescription, — - 


Where a particular kind of lease or tenancy is no ermissible under the law, the occu- 
pation of the land by the occupants thereof under lease or tenancy, notwithstanding 
their payment of so-called rent, mes adverse to the pelis and süch occupants acquire 
by Prescription a title of permanent tenancy asserted by them against the owners. 


The material facts will ape from the judgment: — 
-Bankim Chandra Roy—for, the A ppellant. 


* Hariprasanna Mukherjee, Narattam - Chatterjee with Manan Kumar 
-  Ghose-——for. the- — 
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_ The judgment of the Court was as follows: — 


P. N. Mookerjeo, J.:—This is the defendants second appeal, arising out 
of a.suit for ejectment. 'The suit was brought on June 25, 1955, on inter 
Pus the following allegations: — 


That the disputed property was compromised within the raiyati i holding 
of one Manik Mardana and it was recorded| as such under Khata No. 24 in 
the Record of Rights. After Manik's death, his two sons, Chakar and Jagu | 
came into possession of the suit property as his heirs and, after the death of 
Jagu, his only son Anath became entitled to this property along with his' 
co-sharers Chakar. While Chakar and Anath were in possession of the suit 
lands as raiyats as aforesaid, they sold the same to the plaintiffs (who - 
claim to be occupancy raiyats of the village, where the suit lands are situate) 
by a registered Kabala, dated January 2, 1954, for Rs. 1,999/- and the plain- 
tiffs became entitled to the same and the possession there of, 'The defendants 
are: the heirs of one Ram Nath Singh, who was the father of defendants Nos. 
l, e and 3 and the husband of defendant No. 4. 

It is the plaintiff's Case that the suit were settled with Ram Nath Singh 
by Manik under a temporary Sankorari Korfa settlement and. Ram Nath was 
recorded as Korfadar in respect of the same in Korfa Khata No. 2 under the 
aforesaid raiyati Khata No, 94, that. Ram Nath' died some’ years ago and, as, 
according: to the plaintiffs. he (Ram Nath) had no permanent or heritable 
right in the suit lands. Manik's heirs at that time Chakar and Anath, wanted 
to ‘khas possession of the same but at the request of defendants Nos. 1 to 3, 
they were allowed to continue in possession as temporary,sankorari Korfadars 
as before: After their purchase, the plaintiffs wanted Khas possession of the 
suit property and accordingly, they requested the defendants orally on the 
-Ist of Baisakh,. 1861 B.S. to’ quit possession of the same and they also gave 
them a registered notice through their pleader to that effect on February 15, - 
1954. . The defendants, however, refused to give up possession and, as a matter 
of fact, defendant No. 1 in his reply to the plaintiff's above notice, intimated 
. to then on March 15; 1954, that; they (the defendants) were not willing to quit 
possession. The "plaintiffs contend that, in the circumstances aforesaid, the 
defendants are in possession of the same as trespassers and they are liable to 
be evicted. | 


2 
N 


The suit was resisted by the defendants who, in their written defence, 
claimed that their predecessor Ram Nath was not a temporary Sankorari 
Korfadar, as alleged by the plaintiffs but that Manik Mardana had a transfer. 


t 
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able tenure interest in the suit lands and he settled the same along with some 
others lands with Ram Nath in permanent raiyati rights by a registered Patta, 
dated January 28, 1909, at an annual rental of Rs 7-8-0. It appears, however, 
from the written defence, that according to the defendants, Ram Nath did 
not get possession of the entire property, covered by the aforesaid patta, and, 
accordingly, a lesser rent of Rs. 7/- per annum was paid and accepted by the 
parties concerned and Ram Nath continued in possession of the suit lands 
and other lands, connected therewith, under the afdresaid settlement, paying 
an annual rental of Rs. 7/- for the same, and, after Ram Nath’s death, the 
ee continued in such posséssion on similar payment. The defendants, 
accordingly, resisted the plaintiffs claim of Khas possession, setting up, in 
the first instance a walid permanent raiyati right in the suit lands. In the 
second instance, they claimed that even if Manik Mardana had merely a 
raiyati right and not a tenure in respect of the suit lands, the defendants 
and their predecessor Ram „Nath had acquired a valid permanent under raiyati 
under the law, then in force, namely, Act X of 1859. In the third place, 
they contended that their Korfa‘was heritable by custom and it could not 
accordingly, be terminated by the plaintiffs at their sweet will and, lastly, they 
set up a claim of permanent right in the suit lands, be it under-rayati, or 
rayati, by adverse possession or prescription, 


- Of the above defences the first and thé third did not succeed before the 
trial Court but the plaintiffs lost on the other two grounds, set up by the de- 
fendants, as aforesaid, and, as the learned Additional Subordinate Judge found 
in favour of the defendants in respect of their claim of a valid permanent 
undér-rayati under Act X of 1859 and, in any event, such right by or under 
the law of prescription, as eppieavle to the case, he dismissed the plaintiff's - 
suit. 

` A point was raised before the learned Additional Subordinate Judge that 
the above, patta of January 23, 1909, on which the defendants based their 
claim or.assertion of rights in the suit lands, was invalid in view of section 46 ` 
of the Chota Nagpur Tenancy Act, which although it came into operation in 
the District of Manbhum, where the suit lands are situate on December 25. 
1909 was given retrospective effect in respect transfers between, inter alia. 
January 1, 1909 and the coming ‘into force of the above Act, invalidating such 
uansfers by raiyats in cases, where the transfers were or purported to be in excess 
of a settlement for five years. The learned Additional Subordinate Judge was 
of thg view that, as the above Act was not in operation at the time, the im- 
pugned patta was executed by and between the parties, and as at that time, 
Act X of 1859 was in force and governed the rights of the parties and as, 
under the said Act, there was no bar, restriction -or objection to the creation 


/ 


"~ 
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of a permanent under raiyati by a raiyat, the settlement in favour of Ram 
Nath could not be held to be invalid ünder section 46 of the Chota Nagpur 
Tenancy Act. 


In the second place, the learned Additional Subordinate Pudge expressed 
the .view that, even if the said settlement was invalid under the law, there 
could be no question that the defendants, and their predecessors had ,all*along 
been possessing the suit land since January 28. 1909, on assertion of the per—- 
manent right, purported to have -been created under the aforesaaid pata, 
and,.as such, under the law of prescription, they had'acquired a valid per; 
manent right of thc same Meu ul by prescription or adverse possession. 


From this decision of the learned Additional Subordinate Judge, the plaintiffs 
preferred an appeal which was heard by the learned District Judge of Purulia. 
Before him, the plaintiffs succeeded. as the learned District Judge was of the 
view that section 46 of the Chota Nagpur Tenancy Act was retrospective in 
Operation so,as to invalidate the above patta and as he.was also of the view 
that, the defendants or their predecessor Ram Nath, could not prescribe against 
the plaintiffs or their predecessor, as they were tenants or, to quote the learned 
District, Judge, “tenants at will" and- no prescription was permissible at the 
instance of such persons for acquisition of a higher status. The learned District 
Judge was further of the opinion that the: above tenancy at will,” which arose 
by reason of.payment and acceptance of rents by and between the parties, had 
beén duly determitied by the plaintiffs by their demand for possession, supple- 
mented by the above notice to quit, which, though for a period roughly of 
« two months, was sufficient to determine the said tenancy. In this view the 
learned District Judge allowed the plaintiffs appeal, decreed their suit and 
claim for recovery of possession on declaration, of title. From this decision 
of the learned District fudge, the contesting defendants have preferred the 
present Second Appeal. 


- 


It was urged on the appellants behalf by Mr. Roy that, in any view of 
the case, the defendants claim of a permanent right in the suit lands by pres- 
cription canno: fall. On behalf of the plaintiffs respondents, Mr. Mookerjee 
sought to meet this contention of Mr. Roy by relying upon the observations 
of the learned District Judge and contending that, in tbe circumstances of this 
case, the defendants could not claim to have acquired any status, higher than 
the status of “ tenant at will" and, if that was the position, the learned 
District Judge was entirely.right in holding that the said tenancy had been 
duly determined i in the instant case and the plaintiffs were entitled to a decree, 
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In the course of argument, a point arose whether, even if the patta of 
‘January 23, 1909, was invalid under Section 46 of the Chota Nagpur Tenancy 
Act by,reason of its retrospective operation, the defendants, or, their prede- 
cessor Ram Nath, should not be held to have had acquired the status of, at 
least, a tenant or tenants from year toi-year. Mr. Mookerjee contended that 
(his inference was not*permissible here, although, apart from that section, the 
defendants or their predecessor, when they entered! into possession under the 
void lease of January 23. 1909, could have. claimed the, status of a tenant or 
tenants from year to year, that*was not permissible by reason of the express 
provision of section 46 of the Chota Nagpur Tenancy Act, which invalidated all 
| settlements by raiyats*which exceeded or might, " in any possible event” exceed 
five years. Stress was laid on the words ' in any. possible event, which. accord- 
ing to Mr. Mookerjee, contemplated leases other than leases for (contructual) 
terms or periods: exceeding five years. It.is quite true that words are very wide 
and, literally interpréted, they may also invalidate leases from year to year, as 
there are obvious possible events in which such leases might exceed the period 
of five years. The possible events, contemplated in such cases, would be, 
e.g. where the lessor does not choose to‘exercise his option of terminating the 
tenancy ‘by any appropriate mode in law in the course of five years, but the 
diffculty that would still remain in the way of Mr. Mookerjee would be that, 
in that view, even. a tenancy at will.would( not be permissible under section 
46, as there, also, in possible events, e.g. of non-éxercise of the option of ter- 
mination by the lessee and the lessor, the tenancy might well continue and 
thus exceed a period of five years. It is not, therefore, necessary for us to 
express any defenite opinion, in the ‘instant case, on the point as to whether 
leases from year to vear are also excluded from the purview of a raiyats power 
by reason of section 46 of the Chota Nagpur Tenancy Act, assuming that the 
same Had retrospective operation and applied to the instant’ case. If such 
' leases, that is, leases from yéar to year, would not be permissible, tenancy at 
will also be excluded and; in that event, the defendants and their predecessor 
Ram Nath must be held, inspite of payment of so-called rent, to have con- 
tinued in possession merely as trespassers or persons without title. If that be 
so, they would be prescribing from the very ‘inception of their possession, 
namely &ince January 23 1909 and they would, obviously, acquire a title, 
as asserted, namely, the title under the invalid lease, that is, of a permanent 
nature in the suit land F prescription, 


~ 


This derat ours will not be appord to any of the decisions, relied on 
by the learned District Judge, or, the decisions, on which the said: decisions - 
themselves are based: In particular, we may mentioned the two decision of the 
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Judicial Committee reported in Nainapillai Marakkyar and ors, vs. Rama- 
nathan Chettiar and ors.(1) and Madhavrao Waman Soundalgekar and ors. vs. 
Raghunath Venkatha Deshpande and athers(2), therein cited, upon which 
reliance has often heen placed for the purpose of holding that a tenant cannot 
prescribe’ against his landlord. These decisions have. been distinguished in 
certain cases on the ground that they would apply only to those cases, where 
the person or persons concerned took possession as tenant or tenants, but 
where at its inception, the possession was that of a trespasser, the above cases 
would have no application. We do, not, however, in the instant case. in view 
of our finding aforesaid, need consider the correctness or otherwise of the; 
said distinction. or the implications thereof, nor do we deem it necessary, 
in the above view, to pronounce upon) the correctness “or otherwise of the 
decisions of the Patna High Court, reported in Maharaj Singh and another vs. 
Budhu Chamar and other(8), Jatu Das and another vs. Mr, Sulachana Mun- 
dain and another(4), or to the apparently contrary set of decisions, —all plainlv 
distinguishable,—cited by the learned District Judges and reported in 
Rabindra Chandra Ghosh and’ other vs. Mahata Gouri Singh and others(5), 
Raja Bahadur Kamakshya Narayan Singh vs. Harkhu Singh(6), Murlidhar 
Kulthia vs. Sm. [ara Dye{7), Sahadu Mahton and others vs. Hari Ram 
Khato(8). ‘This will be enough; for the purpose of holding that the defendants, 
in the instant case, have acquired a permanent right in the suit lands by or 
under the law of prescription and fon dismissing the plaintiffs claim of re- 
covery of possession and their suit to that extent. 


Before we part with this case, we would make certain observations on 
two other questions, which also arose for decision in the course of hearing. 


The first is, of course the construction of section 46 of the Chota Nagpur 
Tenancy Act. ‘Fhat section, in its relevant part, stands as follows: — 


“46 Restrictions on transfer of their rights by raiyats— 


- (1) No transfer by a raiyat of his right in his holding or any portion 
ereot = 


(a) By mortgage of lease, for any periods expressed or a which 
oe or might i in any possible event exceed five years,— 


(D (1928) L.R. 51 LA, 88. (2) (1993) L.R. 60 IA. 255. 
3) (1952) A.ILR, Pat. 46. (4) (1957) A.I.R, Pat. 37 
(b) (1937) A.LR. Pat, 554. (60 (1949) A.IR. Pat, 265. 
(T) (1059) A LR. Cal, 349. (8) (1959) ALR, Ptt. 43. 


b 
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(3) No ume d in contrayention. of sub-section G) shall be registered 
or shall be in any way recognised | as valid by any Court, whether in |. 
exercise of Civil, Criminal or revenue ‘jurisdiction. 


a (5) Nothing in .this section à shall affect the validity of any transfer 
(not otherwise invalid) of a raiyat’y right in his holding or any portion 

_ thereof made bonafide, before the first day of January, 1908, in the Chota 

. Nagpur -Division except the district of Manbhum, or before the east day 
of ot ganuary 1909, in the district of Manbhum TEE 


The disputé is as to the retrospective operation of the above statutory 
provision so as to cover or affect transaction between January Ist 1909, and 
the relevant date of coming into December, 1909, namely, December 25, 1909. 
Prima facie, when the statute expressly exempts transactions prior to January, 
1909,—and no others,—from 'the.operation of the section, it may reasonablv 
' be argued that, save and’ except those specifically exempted transactions, all 
other transactions if they would, otherwise, fall within the mischief of the 
section, would be affected But on principle, a contrary view appears to have 
, been taken in the decision, reported in Mrs, Vesta Clifton Sabastain vs. 
Kulada Proshad Deogharia-and others(1), and the principle of that decision 
_appears. to have been approved, followed and applied in the later case of 
Braja Lal Dutta vs. Kenarampaul ' (2). No authority or decision was cited 


`,  hefore us which has taken a contrary view on the aforesaid construction of the 


` predecessor of this statute, which, on principle, would also lead to a: similar 
construction of the present statute, and, upon that construction, this 
statute would not apply to the instant, case and the same will be governed by 
the order, Act X of 1859. under which the impugned transfer and settlement 
would be perfectlv valid. It is, however, not necessary for us, in the view, 
we have already expressed to pronounce any opinion on the correctness or 
otherwise of the aforesaid decisions but, if we had been minded to take a 
different view ón the above principle of Construction, it would, probably have 
been necessary for us to refer tHe matter to a Full Bench as the decision in 
Mrs. Vesta Clifton Sebastain, vs. Kuloda Proshad Deogharia and others(1), 
apppears to be-a Bench decision of this- Court. ‘That contingency, however, 
does not arise and we refrain from further discussion of this point. 


2 We may also add that, if, on account of the void S the possession ‘of 
the defendants would have amounted to possession of tenants from year to 


f 


G) (1910) 15 C.W N. 43. ` ' (®Ņ (1919) 4 Pat. L.J. 411; 50 LC. 515. 
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year, that tenancy would have required a notice to quit for a minimum period 
of six months for its due termination, Such notice has not admittedly been 
given in the instant case and, if that was the position in law, in that view 
also, apart from the question of prescription, the plaintiff's instant suit,:so 
far as recovery of possession is concerned, would haye failed, 


For the foreging reasons, we would allow this appeal, set aside the decree 
of the learned District Judge and refuse the plaintiffs claim for Khas possession 
and mesne profits and to that extent, dismiss their suit. The plaintiffs, how. 
ever, would be entitled to a declaration.of their title to the suit land, which 
‘means title to the superior interest therein ‘with the defendants,as their 
tenants, as aforesaid. To that extent, the.learned trial Court also was in 
error and that error should be rectified. j 


The appeal is allowed as above. There will be no order as to costs in 
this Court. | 


- 


Laik, J.:—I agree. 


l Appeal allowed no order as to cots, 
N, C. S. TOWO E 


CIVIL RULE 


Civil ^ Before the Hon'ble Mr. Justice G. K, Mitter, 


ea J 


1960 . 
d . CHANDRA SEKHAR DEY. : L 
August, 11. . Vs 
THE DISTRICT. MAGISTRATE OF BIRBHUM & ORS. 


indian Arms Act, 1878 (Central Act XI of 1878), Section 18(a)—Discretion to cancel license, 
Scope of—Indian Arms Rules, 1951, R. 414, if intra vires—cancellation of license, if to 
be made fudicially—Grounds of cancellation of license, if to be communicated to licensee, 


1. Where the petitioner wag found not quilty on account of lack of evidence in a 
dacoity case, but the dacoity was a fact, and if persons arrested in connection with that 
dacoity implicated the petitioner, The Police may not ‘unreasonably take the view that the 
petitioner is not a person who could, in ‘consistency with the security of public peace, be’ 
allowed to have a gun. : 


. 9. Under Section 18 of the Indian Arms Act,” 1878, * it is in. the discretion 


cf the Magistrate, or the Commissioner of Police, or ‘other authorities to ccnsifler 
whether it would be in the interest of the security of public peace to cancel) a 


- * Civil Rule No 1548 of 1958. ; y 


- 


sf ) 
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man’s gun. license. Such disctédon must be exercised judicially in view of the fact that the 
gün is a man’s property, and a aighe of appeal has been piven against an order for can- 
cellation of a license. 


~ 


9A. Rule 41A of the Indian Arms Rules, 1961, is intravires. 


3. The right to grant a license on terms and conditions must necessarily imply a right 
to revoke nad cancel the same for breach thereof. The paramount condition of the grant 
a license to have fire-arms must be that the ‘‘ granter’s character should be such that these 
could -be` no apprehension of insecurity of the public peace by reason of the grant." This 
is implied in Sectioh 17 of the Act, Section 18 of the Act purports to add a term that 
ihe authority exercising the power of ' cancellation must deem it necessary to do so for the 
pees mentioned, and that the reasons for the order: mus be recorded in writing. / 


4. It is not necessary that the grounds for cancellation at the license must be contained 
in the order made to that effect. It would be sufficient compliance with m 18(a) of 
the Act if the grounds on which cancellation ,was based were recorded in E and the 
erder of cancellatioh communicated to the licensee referred to those bounds nless the 
licensee was'made aware of the grounds on which| cancellation was proposed to be made, 


, tbere would be no use in recording the same in writing, and unless these weré communicated 


to the licensee, has right at appeal would be wholly uS 


The material facts will opie from the judgment: — 


Santosh Kumar Bose with N: C. Sen i Sunil Kumar Basu (ID—for the 
' Petitioner. - : EC 


- 


]. Majumdar with S. C. Bose—for the Opposite Parties. 
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The. judgment of the Court, was as follows: — 
n G. K, Mitter, J.:—This is an application under Article 226 of the 
Constitution of India for quashing. of the order of cancellation of the gun 
licegce of the petitioner by the District Magistrate of Birbhum dated. Decem- 
ber 7, 1953, and for other appropriate reliefs, j^ 
“The petitioner es to be a a of standing and repute carrying 
on a, business in jewellery and metal untensils in the town of Bolpur where 
he owns a three storied house. He is also the owner of an agricultural farm 
situated about six miles from: Bolpur and is a rate payer of Bolpur Munici- 
pality. In paragraph 2 of the petition- he states that “ the police protection 
provided by the Government in the, district of Birbhum in general, and in 
the thown of Bolpur and its neighbourhood in particular, is. not adequate and 
he required at all material times and still requires fire arms for the purpose 
* gf his protection while carrying moneys, bullion and goods between his place 
of business and his residence-in the town of Bolpur and his village hóme and 
agricültural farmi" He applied for a gun licence in December 1947 under 
the Indian: Arms Act, 1878 and on the recommendation of all the Enquiring 
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Officers of the State of West Bengal he was ultimately granted a licence, 
In March 1948, he purchased a gun of 12 Bore made by Rumutar Arms 
Company incorporated in the United States of America. Following certain 
crimes and investigations relating thereto the Officer in Charge of Bolpur 
Police Station made an application to the District Magistrate for cancellation 
of the petitioner's gun licence. In November 1953, the Circle Inspector of 
Bolpur submitted the said application to the Superintendent of Police for 


4 
3. 
- 


issuing orders for seisure of the petitioner’s gun licence. The Superintendent 


of Police forwarded to the said application to the District Magistrate with his 
1ecommendation for cancellation. On December 7; 1953 the, District Magis- 
trate issued the order of cancellation. 

The petitioner's grievance is that no notice of the proceeding for cancella- 
tion of his licence had been givén to him) nor was he called upon to show 
cause why such order of cancellation should not be made against him. Accord- 
ing to the petitioner such cancellation without a hedring is against the prin- 
ciples of natural justice. The petitioner further complains that the imputations 
made against him weré all unfounded and originaated ‘in the malice of some 
of the Police Officers of Bolpur who bore grude against him. The petitioner's 
story is‘that one Shib Sankar Pande, Sub Inspector of Police attached to Bol- 
pur Police Station, was in the habit of black mailing persons and extorting 
moneys from well off people on various pretexts. Being exasperated by his 
conduct the petitioner instituted criminal proceedings against the said Sub- 
Inspector which were however, not successful. 'The proceedings had taken 
‘place sometime in 194( and it is strange that if the police of Bolpur were 
dgdinst him he could successfully apply for the issue of a gun licence in 1947. 
In paragraph 7 of the petition the petitioner charges that the malice and hatred 


of Shib Sankar Pande towards him were handed down as a legacy to other . 


police officers of Bolpur Police Station. 


The Police of Bolpur seem to have moved as early as 1948 for the can- 


cellation of the gun licence of the petitioner. On October 14, 1948 the then 
District Magistrate of Birbhum issued a notice to tbe petitioner stating that 
it had been reported by the Police that the petitioner associated with criminals 
and in connection with Bolpur P.S. Case No. 1(8) (44) and Bolpur P.S. Case 
No. IT (5) (4) (48) there were strong reasons to suspect the petitioner of having 
received: stolen properties: further one'Jabu Mir was arrested from the peti- 
tioner's shop visited at times by other criminals at. unusual hours of the night. 
^ The petitioner was therefore asked to show cause by October 28, 1948, as to 
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why bis gun licence should.not be cancelled om account of activities reported 
by the Police. In answer to the above.the petitioner sent a fairly long memo- 
rial to the District Magistrate wherein he narrated that the complaints against 
him were all fictitiots and that he was the victim of machinations of the 
Police Officers attached to Bolpur Police Station starting from Shib Sankar 
Pande who was then the Officer in charge of the neighbouring Police Station 
of Ellanbazar. 'The petitioner stated that in connection with Mahadevpur 
dacoity case “being Case ‘No. 116(4) of 1948, Bolpur Police Station, a large 
number of persons had been arrested but Jabu Mir was not one of them: 
some months after the ‘said dacoity Jabu Mir who used to supply rice to the 
petitioner had come ‘to his shop one evening and was allowed to leave his 
bundle of clothes a$ he was going to see a Cinema show at Bolpur: Jabu Mir 
Jater on called for the bundle but finding the shop closed had gone away and 
she Police who had come to know of this had gone to the petitioner's shop 
next morning with Jabu Mir and had the bundle opened but found nothing 
of any incriminating natüre therein: the police however arrested Jabu Mir as 
being concerned in the said dacoity with the idea of dragging in the petitioner 
as a suspected receiver of stolen properties in connection with that dacoity: 
“the final report of that dacoity disclosed no evidence either against Jabu Mir 
or the petitioner. The petitioner went on to-add that he had been given a 
licence after through enquiry only a few months before and| there was no 
reason for the cancellation of his licence. These papers were put up before 
the then District Magistrate of Birbhum, in November 1948 who found no 
grounds for the cancellation of thé licence on the facts mentioned above and 
stated that only in December 1947 the petitionér-had been recommended by 
all the Enquiring Officers as a fit recipient of a gun licence. He opined that 
the charge in connection with the 1944 case was not a serious one and as the 
alleged  dacoits of the 1948 case were also discharged! there: seemed to be no 
- connection between the petitioner and Jane Mir and so no action ought to be 
taken against the prononce 


In November 1953 there was dacoity in the house of one Sudhir Kumar 
Guin in village Salan' within Bolpur Police Station in which one Haripada 
Bagdi an alleged dacoit was shot down. Two of the persons arrested in 
connection with that dacoity made a confession to the effect that the dacoity 
had been committed at the instigation of the petitioner. Prosecutions were 
started against eight persons including the petitioner but as no evidence was 
found against him the’ petitioner was discharged. Four persons who were 
committed to sessions. were: also acquitted in the absence of evidence against 
them. . TS ES coils l s : , at) Es ae (d 
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It was following all this that K.' C. Pal, Officer'in charge of Bolpur Police 
Station applied to the District Magistrate for, cancellation of the petitioner's 
licence on the ground that it was unsafe and risky to allow the petitioner to 
retain any fire drms as he was known to be a receiver of ‘stolen properties and 
as according to the judicial confessions made by the accused Nityananda Dutta, 
Manish and Abinash Bagdi arrested in connection with the Salan dacoity case 


jt was the petitioner who had instigated the commitment of the said crime. 


On this application the Circle Inspector of Bolpur endorsed his view on 
November 1953 that the petitioner's gun should be a seized and. his licence. 
cancelled. The Superintendent of Police forwarded this to „the "District , 
Magistrate with his opinion that the licerises was an undesirable person, There- 
upon the District Magistrate noted “ Cancel his licence and ask him to deposit 
the gun by 13/12 with copy to S.P.” over, his signature bearing dated December 
7, 1958. By a memorandum dated December 10, 1953 the petitioner was: 


. only informed: of the above’ order and asked to deposit his gun by December 


‘15, 1953 but the reasons or the ground for the same were not communicated 


to him. The petitioner sent a memorial-to the District Magistrate on December. 
ber 18,.1953 protesting against the order of cancellation and complaining, that 


- without knowledge of the grounds on which it was based he waa not in a 


position to explain away the same. It is however curious that in his petitiori 
to the District Magistrate he did lay serious charges against the Thana Officer | 
K.' C; Pal with a suggestion that the confessions of the accused in the Salan 
Dacoity case implicating him was the result of tutoring by the police, He 


‘complained that he had reasons ‘to believe that he had incurred the displeasure 


off Kshitish Chandra Pal, Officer in Charge of Bolpur Police Station for some 
reason which he' did not venture to put in black and white. The undisclosed 
reason which came.-out later-on was that the Polica-Officer had' wanted the 
petitioner to give him certain utensiles free of cost which the petitioner had 


refused. The District Magistrate started enquiries on this and an Inspector 
„of the Enforcement Branch was deputed for the purpose.. This Inspector sub. 


mitted -his report on January 31, 1954 to the Superintendent of Police. In 


this report there is mention of (1) an incident which led the Sub-Inspector 


Shib Sankar “Pandey of Bolpur to put the petitioner under arrest in 1940, 
(2): of the apprehension of “Jabu Mir, an, absconder at the petitioner's 
place on June 3, 1948 and (3) of ‘the "petitioner's name being 


cg .by the accused Abinash and Uityananda in the Salan dacoity 


- The report Further recorded that the petitioner had'been described by 


various Thana Officers as a receiver of stolen ‘properties. Thè Superintendent 


of Police forwarded this report to the District Magistrate wherein he stated 


that he hiniself had. madé:secret énquiries.about.the petitioner which showed 
that the latter waa a man of evil reputation and he therefore, strongly-ré- 


t 


1962] Chandra Sekhar Dey vs. The Dist. Magistrate of Birbhum & Ors. — 163 


t 
kd i 
fü 


commended the cancellation of. his. gun, licence. The Magistrate thereupon 
passed order on ‘February 15, 1954, . that the gun and license should. be sur- 
rendered by February 20, 1954. After his discharge from G. R. Case No. 743 
of 1953 arising out.of the dacoity in the village of Salan on Ápril 20, 1954: 
the petitioner made a further application to the District Magistrate for en- 
quiry into the matter and the grant. of a gun licencd to him. This turned 
down by the District Magistrate on February 20, 1964: The petitioner there- 
atter preferred an appeal to the Commissioner of: Burdwan Division on June 
10,, 1954 against the: order of the District Magistrate. The Commissioner 
rejected the appeal on July 26, 1954 holding that the police report against the 
petitioner was unsatisfactory and that the petitioner's explanation that he had 
-incurred the displeasure of the policé could not be accepted, ity view of the 
facts that there were adverse remarks made against the RS by different 
Police Officers, . 4 


The petitioner moved, this Court under Article 226 of the Constitution 
and obtained a rule calling upon the respondents to show cause why the order 
of cancellation should not be quashed. This Rule was finally disposed of 
and, discharged by Sinha, J. on April 2, 1958. His Lordship did nog deal 
with the merits-of-the case:. His Lordship observed that rules had been framed 
under the Indian Arms Act including rule 41A which had come into operation 
on Octóber'8, 1958, providing for an appeal from an order of cancellation ‘of 
a, licence. As the learned Advocate for the petitioner wanted to contend that 
rule 41A was ultra vires: the ‘Act and as this point was not taken in the petition 
Sinha, J. felt that he could not dispose of the matter and gave the petitioner 
an opportun of presenting: „another Ln for the purpose. | 


| Accra, the present. petition: 1 was, affirmed ọn April 25, 1958 and the 

present Rule was issued by ‘Sinha, J. on May 20, 1958 calling upon the opposite 
iix to show. cause who the order of. GO should not be quashed. 

‘Under section 14 of the’ ‘Indian Arms no 1878, no persbn can have in 

bis possession of under. his control any fire’ arms except. under ‘a licence and in 

the manner and to the extent permitted thereby, Section 18 provides for the : 

cancellation and suspension d icenee and runs as follows: 


kom “ Ang license may, be cancelled ` ‘or suspense... 
Put by the officer by whom ihe same: was — or by any authority 
to which he-may be subordinate, or by any Magistrate or a district 
V '. ï -e Or Commissioner- of police in a presidency.town; within the local 
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limits of whole jurisdiction the holder of such license may be, 

when, for reasons to be recorded in writing, such officer, authority, 

Magistrate or Commissioner deem it necessary for the security 
. of the public peace to cancel or suspend such license; or 


(b) by any Judge or Magistrae before whom the holder of such license 
is convicted of an offence against this Act, or against the rules 
made under this Áct and 

(c) the Central Government may by a notification in the Official Gazette 

l cancel rr suspend all or any neces throughout the States of 
India or any part thereof. . 


Section 17 enable the Central Government to maké rulés as to. » licensee > 
and provides; 


- “The Central Government may from time to time, by notification in the 
Official.Gazette, make rules to determine the officers by whom, the form in 
which, and the terms and conditions on and subject to which, any license 
shall be granted; and may be such rules among other matters— 


(a) fix the period for which such license shall continue in force; 


(b) fix a fee payable by stamp or otherwise in respect of any such 
license granted in a place to which section 32, clause 2 of Act 
"No. XXXI of 1860 applies at the time this Act comes into force, 
or in respect of any such licence other than a license, for 
possession granted in any other place; 


(c) direct- that the holder of any such license other than a license for 
possession shall keep a record account, in such form as the Central 
Government may prescribe, of anything done under such license, 
and exhibit such record or account when called upon by an officer 
cr Government to' do s0; 


(d) empower any officer of Government to enter and inspect any premises 
in which arms, ammunition or military stores are manufactures 
or kept by any persons holding a license of the. description re- 
ferred: to in sesion 5 or section 67 


- (e): direct that any uh person shall exhibit. the entire, stock of arms: 
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. ammunition and military stores in. his possession, or under his `’ 
control to any officer of Government so empowered; and 
'(f) require the person holding any license or acting under any license 
+ to produce the same, and to produce or account for the arms, 
ammunition or military stores covered by the same, when called 
upon by an. officer of Government to do so. 


Under rule 4T of the Indian Arms Rule 1951 every authority empowered 
to grant or renew a licence or to give previous sanction to such grant to 
renewal may; in. his discretion: 


(a) refuse (o grant or renew such GER or, to give such sanction, or 
i where the audies is ;aubandinste- to en Government of a State 
xs the S Lagi for orders to such Government: 
! | Providéd that in any case in which such auloro refuses to grant Or ` 
renew! a licence, the applicant for such grant or renewal may appeal to the 
immediate official aperia of.the authority so perusal, ^ 


In the Staté of Madras the Board of Revenus and in the State of Assam, 
the State Government. shall be considered to be the immediate official superior 
of the District Magistrate for the purposé of such appeals. 


(2) Every such authority shall exercise all powers and pérform all duties 
conferred! or imposed by these rules, subject to the control of the executive 
authorities to whom fie: is subordinate; 


Rule 41A was. promulgated under section 17 of the Indian: Arms Act, 1878 
and was published in the Gazette of India dated: 10-10-1959. It runs as 
‘follows: 


- 414A. Appeal against the orders: of an aioe cancelling or 
suspending a licence: under clause (a) of section. 18 of the. Act, 


(1) Where a licence has been cancelled or EE under clause (a) 
of section 18 of;the Act, the person aggrieved by the order of cancellation 
or suspension may, within 30 days of the date of passing of.the said order, 
prefer am appeal against it. |. 


. (2): Tbe. appeal shall.lie:to the: immediate: official" superior of the 
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' subordinate authority who has issued the order of cancellation of sus- 
pension of a licence and his decision shall be final; 


` 
* 


Provided, however that if such official superior had already been 
consulted in respect of the said order of cancellation or suspension, the 
appeal shall be forwarded to the next higher authority for decision. 


(8) In no case shall an appeal be efitertained against an order passed 
by the State Government in a Part A State of a Parn B State of by the 
' Lieutenant Governor or by the Chief Commissioner in a Part C State, as 
the case may be.” 


On the merits of the case it appears to md that the petitioner cannot 
complain rightfully. It is impossible to believe the case of malafides on the 
part of the Police Officers attached to the Bolpur Police Station from 1940 
to 1958. Even if Shib Sankar Pande had any grudge against the petitioner it 
is wholly irrational to accept that his ill feeling would be handed down to 
successive officers who were posted at Bolpur. ‘The allegation against K. C. Pal 
seems to be wholly imaginary and fictitious. Nor can I take the view that 
K. C, Pal was actuated by any indirect motive in making the suggestion that 
the petitioner’s licence should be cancelled. ‘The arrest of Jabu Mir, an 
absconder who had left some of his belongings there at the petitioner's shop 
and the fact that the petitioner's name was mentioned by persons who were 
arrested; in connection with the Salan dacoity cannot be ignored. It is true 
that the accused persons were found not guilty on account of lack of evidence 
but the dacoity was a fact and if persons arrested in connection with that 
dacoity implicated the petitioner the Police may not ‘tunreasonably take the 
view that the petitioner is not a person who could iy consistency with the 
security of the public peace, be allowed to have a gun. Under section 18 of the 
Act it is in the discretion of the Magistrate, Commissioner of Police or other 
authority to consider whether it would be in the interest of the security of 
public peace to cancel a man's gun licence. Such discretion must be exercised 
.jüdicially in view of the fact that the gun is'a man’s property and a right of 
appeal has been given againstt an order for cancellation of a licence. On 
the facts of the case I am not prepared to hold that the Magistrate had acted 
'unreasónably. ` 

It was argued .by the kaa Advocate for the Aédcione: that Rule 41A 
could not have been made under section 17 of the Act although it might be 
. beyond challenge if made under section 18. It was argued that section 17 
"Only enables the: Central Government to-make-rules-about the.teríns and con. ` 
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ditions subject to which any license should be: granted and that.this would 
not empower thát framing of a rule for the cancellation thereoi. I am unable 
Lo:take this view.” Thé right to grant a license.on terms and conditions must 
necessarily. „imply 3 right to revoke and cancel the same for breach thereof, 
This view was taken by Subba Rao, J. of the. Madras High Court in the case 
of P. Naraxinha Reddy v. The: District Magistrate, Guddapah(1). The 
paramount-condition of the grant of licence to have fire arms must be that 
the “ grantee's character should be such that there could be no apprehension 
of insecurity of thc'public peace by reason of the grant.” . This is implied in 
section 17. Section 18 purports to add a term that thé autbority exercising 
the power.of cancellation must deem it necessary to do sa for the el 
mentioned and that the reasons for the order must be recorded in writing. 


` © My attention `was drawn to certain decision of this Court and of other 
Courts to the effect that the authority exercising the power of cancellation 
must itself record the reasons for doing šo. The first case which was cited 
on the poiht is a judgment of the’ Allahabad High Court in Beni Chand v. 
The District ' Magistrate, Banda and another(2). ` There the learned Judges 
held that “The Statute section 18(a) requires that the authority suspending 
or cancelling a license must himself record the reasons why the order, has been 


- passed; and further it'should appeat fromthe order that it was passed because 


. it was necessary for the security of the publid peace to do so.” A reference 
to this judgment was made by Sinha, J. Hazi Md. Vakil v, The Com- 
| nissióner of "Police, Calcutta and anr.(3) His oe observed ‘at page 20, 


s The order on the d ot it “should show that: 
E It ‘was passed because it was necessary for the security of the public 
. pom to cancel or pene aus license. 


5) diit the reason for thinking sol ia ea recorded: in writing by 
‘the person thaking the: order:” '- l 
His is Lordship has made similar’ observations ` in two later case, namely, ‘in 
Kshirode Charidra Paul v. The District Magistrate, Howrah and another(4) and 
Samarendra Nath Roy. v. R. N. Basu(5).~ In. Sudhangsu Kanta Acharyya v. 
State of.Bihar .and «others(6), the pétitioner was called upon to show cause 
2 the Deputy: Gomimissioner of Puno why his license should: not be can- 


A. LR. S 478: ee Fur E. Ug - 0959) A.LR. 478. 
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célled bécause he had not used his fire arms to prevent a dacoity in neighbour- 
ing house and because the exercised great influence over ‘the local adibasis 
some of whom were suspected to have participated in the commission of the 
said dacoity. The learned Judge of the Patna High Court quashed the order 
of cancellation as they were of the view that the Deputy Commissioner had 
not expressly stated in the notice that it-was necessary for the security of the 

public peace. to cancel] the license and that the ground$ mentioned in the 
. notice did not suggest that it was necessary for the security of such peace to d» 
so. I respectfully agree with the observations of thelearned Judge of the Patna 
High Court that "tbe High Court is not a Court of Appeal from the autho- 
rity constited under the statute. The Court cannot substitute itself ini place 
of that authority and examine the sufficiency of the reasons fbr the cancellation 
of the license. The Court is entitled to interfere if it is shown that the 
authority has acted in excess of its jurisdiction. In such a case the court is 
entitled to investigate the action of the authority in order to find out whether 
that authority has acted within the ambit of its jurisdiction. Again with 
respect it appears fo me that there was no reason for cancelling’ the license 
of the petitioner before the Patna High Court. The failure to use. fire arms 
to prevent dacoity in a neighbour's house is certainly morally reprehensible but ' 
it cannot be said that asking away a gun from a man who does not use it 
to scare away dacoits from a neighbour's house would further the security of 
the public peace. The other ground that the petitioner was friendly with 
adibasis. some of whom were suspected to have taken part in the dacoity can 
hardly be a reason for cancellation his gun licence unless its be held that he 
had instigated the commission of.the daooity. 


In Re. State of Madras A.LR. 1957 Madras 692 a Division Bench held 
thát it was incumbent on the officers purporting to cancel a man's gun license 
to inform the licensee the grounds on which the cancellation was proposed . 
and also to record the same in writing when making the order óf cancellation. 
It was held further that the order with the groundd must, be communicated 
to the licensee because he has a right of appeal against it and he cannot pro- 
perly put forward. his contentions before the appellate Tribuna? unless he knows 
why cancellation is made. I respectfully agree with all these excepting that 
in My view itis not necessary that the grounds for cancellation of the license 
must be contained in the order made to that effect. In my opinion it would 
be sufficient compliance. with section 18(a) of the ‘Arms Act if the grounds 
on which cancellatiom was based were recorded in writing and the order of | 
cancellation communicated to the licensee referred to those grounds. Unless 
the licensee was made aware of the grounda on which cancellation was pro- 
posed to be made there would be no use in recording the same in writing and 
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unless ‘these were coinimunicated to the licensee his right i of appeal would be 
snody BUM: EE MEM ? EE ; 

i this case the application of K. C. Pal, Officerán- Charge of Bolpur Police 
Station to the District Magistrate. recorded the reasons on which it was pro- 
posed to cancell the -petitioner’s license. The same document records the re- 
ports of the Circle Inspector and the ‘Superintendent òf Police and the order 
of the District Magistrate -, The reasons for the action. proposed to be taken 
sufficiently ‘appear from the documents but they were not communicated to 
the petitioner officially. , It would appear however that.the petitioner has not 
suffered ‘through the failure to communicate the grounds to him because I 
find that in his petition addressed to the District Magistrate on receipt of 
the. order for cancellation an attempt was made.to explain away his alleged 


complicity in the dacoity at Salan. As already noted this was followed by 


further enquiry and the Magistrate did not think it necessary to alter his 
decision, Although out of time the petitioner did appear on appeal from the 
order of the Magistrate to the Divisional Commissioner which was rejected. 


SM J 


I find, therefore, that although. the formalities secictibal by law have not 
been observed the petitioner has not, suffered by reason thereof, I find it 
impossible, to believe’ that the Police Officer of Bolpur were actuated by any 

malice towards him and in.my view the circumstances ‘of thd casà are such 
that the Magistrate was justified in making the order for cancellation of the 
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l The Rule must, therefore, be discharged but without any order as to 
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The Hon'ble Mr. -Justice Binayak. Nath baneris 1962 
í - M. L, JALAN & ORS, NE 
É Vs. February, 9. 
THE aN COMMISSIONERS. OF: GARULIA MUNICIPALITY. * 


Bengal Municipal Act, 1932. “Bengal. Act XY of 1982),— Assessment —Sections 147, 148, 149— 
Error in stating existing valuation in notice ‘under Section 147(2) —Error: pointed out in 
objection under Section 148—Proceedings under Section, 149, tf vitiated by such error 
—order unde rSe ction - 149; if. ta be- proceeded in eer of o ada 
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; Where, in the notice under Section 147 (2) of the Bengal Municipaal Act, 1932, the exist- 
"valuation was wrongly given, but the objectors in their applications for review under 
Seius 148 of the Act ultimately gave the correct figure of the existing valuation, and.the 
proceedings of the Review. Committee under Section 149 of the Act did not show that such 
erroneous entry of the existing valuation clouded. the assessment proceedings, it was held tHat 
such erroneous entry did not vitiate the assessmeht proceedings. 


Section 149(2) of the Act requires that the taking of evidence and the inquiry shall be 
made in the presence of the PRECES but not that the order shall be penus in their 
presence. — f 


“The material facts wil appear Bun the Tudgment: — 


Probhat Kumar Sen Gupta and PUR Kumar Chatterjee—for ,the 
Petitioners. T UNT 


t 


-Apurbadhan Mukherjée and Tarak Nath ioe the’ Opposite Party. 
The judgment of the Court was as follows: — « 


Banerjee, Ji 1 — Municipal holding No. 49 of Ward IV, at Shyamnagar, 
_ within the limits of Garulia Municipality is trust property.of Shree Hanuman 
Seva Trust. The petitioners were the trustees of the said trust. During the 
period prior to: March 1960, the annual value of the said holding was asséssed ' 
at Rs. 3,000/-. At the genera] revaluation in'March 1950, the annual value — 
of the holding was enhanced from Rs, 3,000/.'to Rs: 9,000/-. Alleging that 
the said increase in valuation was made in violation of the provisions of the 
Bengal Municipal Act, the petitioners filed a suit in the Sixth Court of the 
Subordinaae Judge at Alipore, being Title Suit No. 130 of 1951, against! the 
Municipality praying for a declaration that the increase in valuation was 
illegal and ultra vires the provisions of the Bengal Municipal Act. 'The said 
suit succeeded. I set out below the ordering portion from the said judgment: 


" * © © the suit be decreed with costs on contest against the 
defendants. It is hereby declared that the valuation of the disputed pro- 
perty made by the Review Committee at Rs. 9,000/- is ultra vires, without 
jurisdiction and nullity. The defendants are restrained from levying taxes 
on the plaintiffs according to the valuation, assessed on the premises 

* * * The said judgment ‘is dated December 10, 1964. 
Thereafter, started a chapter of errors. By a notice, dated May 10, 1955, : 
under section 147(2) of the Bengal Municipal Act, addressed to Sri Haanuman : 
‘ Seva Trusnt, the Chairman of the Garulia ey) wormed, as herein- 
after státed: — |. Be i FI ye a . 


“You are hereby informed that due to the intermediate genesi re- 
vision of Assessment, the annual value in respect of. your holding has been . 


P d 


* i 
t 
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. + Exed as follows with effect from Ist qr. of 1955-1966. 


Annual value of holding - °° the revised. valuation. 
E - Amount of quarterly instalment on 
Existing —... Rs, 9,000/- Rate on holding .. Rs. 940 
Revised ^: we RB, 9,800/- Conservancy rate .. Rs. 168 
p Lighting rate eee Rs, 24. 
| ES Rs. 432 


Any objection to the assessment may be filed'im writing to this office within 
the time specified under law in the prescribed form avàilable at the Municipal 
Office . . :.. . « -The Horst notice Was: served on the petitioners 
nn June 2, 1955. D 

7 £z ' n E ` ' sa 

It is now stated before mé that the assessment was not an intetmediate 
revaluation or amendment or alteration of the valuation but, the quinquennial 
revaluation as contemplated under section. 187; of thd Bengal Municipal Act. 
It is sttange how this mis-description occurred in the statutory notice. It is 
also conceded that, the notice contained another ernor, namely, that the exist- 
ing valuation "was Rs. 9,000/- (namely, the figure at which the' old annual 
value of Rs. 3,000/- was increased), because Mial valuation had been set aside 
by a Civil Court. ' 


‘On June 22, 1955, the trusteés of Shree Hanuman Séva "Trust filed their 
objection to the proposed increase in valuation dnd therein themselves com- 
mitted the same mistake which had been made by the Municipality, namely, 
the existing valuation was shown as Rs, 9,000/- and the revised valuation was 
-shown as Rs. 9,600/- The grounds urged against the increase in ML 
was as follows: — . 


“The valuation has béen dois due to slump in business and land 
and -building value. ‘There being no enquiry for purchase.” There- 
after, on July 16, 1956, there was a further application filed urging other 
grounds against the increase in annual value, namely— 


a That the existing valuation of Rs, 9,000 ]- jud in the aforesaid 
notice is wrong: as it should have been Rs. 3, 0007 ~ 


"That having regard tb the general depression in trade and slump in 
land value, the increase of Rs. 600/- from-the existing valuation is. not 
justified." t 


hia M— 


^ 
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Neither of the two objections preferred by the petitioners didi take any 
categorical objection against the increase of Rs. 6,600/- in the annual values, 
that is to say, from Rs. 3,000/- to Rs. 9,600/-. Under a strange process of, 
confused thinking the increase of 5 600/; from Rs. 9,000/- to Rs. 9,600/- 
was s being objected to. . 


The Review Committee of the respondent Municipality ultimately. i usd 
the objections and fixed the valuation at Rs. 9,600/-. It is against the assess- 
ment aforementioned that the petitioners moved this Court and obtained the 
present Rule. 


Mr, Probhat Kumar Sen Gupta, the learned Advocate for the petitioners 
contended, in the first place, that the municipal authorities preceeded on wrong 
premises, namely, that they took the existing valuation at Rs. 9,000/- which 
it was not, because of the judgment in Title Suit No. 130 of 1951, which set 
aside the increase in the annual value from Rs. 3,000/- to Rs. 9,000/-. I 
have already stated that the chapter beginning with the second attempt on 
` the part of the municipal authorities to increase the annual value was to be set 
with errors. But the question for my consideration is how far the errors 
vitiated the assessment proceedings, if at all they did. The municipal authori- 
ties no dóubt should have started with the premises that the existing valuation 
was Rs. 3,000/-. There is nothing to show, however, that the erroneous entry 
made in the notice that the existing valuation, was Rs. 9,000/- clouded the 
assessment proceedings . . . . . throughout. The petitioners pointedly 
"drew the attention of the municipal authorities that the existing valuation 
should be taken at Rs. 3,000/- and net Rs, 9,000/-. It is on consideration of 
the objections made by the petitioners that the Review Committee arrived at 
the valuation of. Rs. 9,600/-. I, therefore, hold that the erroneous figure of 
existing valuation, in the notice under section 147(2) of the Bengal Municipal 
Act, was not of such consequence as to vitiate the assessment proceedings. 


Mr. Sen Gupta next contended that the Review Committee was wrong in 
not prouncing itts decision in the presence of the petitioners or their re- 
presentatives. This argument is misconceived. Section 149, econ (2) is 
to the following effect: - — 

\ 

“The committee shall give notice to the applicant of the time and place 
at which his application will be heard, and after taking such evidence and 
making such inquiry as it may/ deem necessary, in the presence of the 
objector or his agent if he appears, pass such orders as it thinks fit in 
respect of the application." 


i 


~ 
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All that, the siib-section requires it that the taking of evidence and the 
inquiry, shall be made in the presence of the objectors but not that the order 
shall be pronounced in the presence: of them. The second branch of the. 
ED advanced by Mr..Sen: „Gupta, is, therefore, oyerruled,, 


Both the arguments made-on behalt of'the „petitioners therefore fail and this 
Rule is ae 


$ re * L3 
; ? "m * 1 Ta, 


In the cincuinstances ‘of this case, howe I make no roda as to ee 


" LI 
mie eS ’ " yor ~a ~ ‘3% 


NERA M  .Rule discharged. 


dd . - CIVIL REVISION 


Before the Hon’ble Mr. Justice H, K. Base. '— Civil 


: SITA BATI DEVI & ORS. . — 3o 
ues r À Vs. - EN — 0... 
i `. January, 8h 


THE STATE a WEST BENGAL " ORS.* . 
Z 


West Bengal Land (Requisition And Acquisition) Act, 1948 (West Bengal Act II ofi 1948), 
Section 3,—If^ultra vires—Purposes of the Act, if contained in Preamble and Section 3— 
Act, if appl ble to other purposes—Interpretation of Statutes—Wordings of sections of 
different statutes, not in pari materia,-now to,be construed—Government of India Act, 
` 1935, Section 104—Power to make laws relating to) requsitioning of land, if conferred 
! on W. B. Legislature—W. B. Act II of 1948, if competently mada—If made by W: B., 
Legislature without applying its mind to the Act. 


The West Bengal Land (Requisition -And Adquisition) Act, 1048, is a Statute sil with 
'equisition and acquisition of land contempla in Article 31(9) ‘of the Constitution, and 
Section 8 of the Act is as such not ultra vires on the ground that it violates Article 19(1) (£) 
of the Constitution. 


The preamble and Section’ 3 | of the Act, "€ spadiy the different purposes for which 
the provisions of the Act, can be put into’ force. The- machinery of the Act cannot be em- 
ployed for any other purpose at all. Unless itf is established that the purposes mentioned in 
Section 3 of the Act are not public purposes, no fault can be found with, the Act. 


Observations made in construing the wordings ‘ofl a section of a statüte, are not applicable 
in construing the different wordings of a section of a different statute. 


.By notification dated 21; Odtober . 1947, published a Gazette of India, Extraordinary, 
dated 25 October 1947; power to makè laws with isitioning of land was con- 
ferred" under Section 104 of the Government of In xs t. 1855, the Governor-General 
on all the Provincial Legislatures. As such, the West Bengal Land equisition And Acqui- 
sition) Act, 1948, was competently made by the West Bengal ture, . 


* Civil Rev, No. aua of 1987. uc M, 


~ t 
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.. Section 7 of West Bengal Act XII of 1957 makes it clear that the Legislature applied its 
mind to West Bengal Ordinarce V of 1057, and made West Bengal Act XII of 1057 retros- 
pective in operation from 29 March 1957 when the Ordinance was promulgated, and accord- 
ingly. Substituted the dated 8lst March 1962 in place of the date 31 March 1957. . 


The material facts will appear from the judgment: — 
Arun Kumar Datta with Bibhuti Bhusan Mukherjee—for the Petitioner. 


N. C. Chakraborty with S. K, Roychowdhury—for the Opposite Parties. 


The judgment of the Court. was as fallows: — 


H.: K. Bose, J,:—This application under Article 226.of the constitution 
is made by one Sita Bati Devi who is the owner and by one Hazari Prosad 
Singh who is the tenant in respect of certain cadastral survey plots in Mouza 
Makhla in Police Station Uttarpara in the District of Hooghly. The petitioner 
No. 2 who is the tenant under the petitioner No. 1 has a brick manufacturing 
business and one kiln for the firing of moulded bricks on ‘some of these plots. 
On the 2nd of July 1957, an order of requisition 1ssued under sub-section (1) 
of section 3 of the West Bengal Land (Requisition and Acquisition) Act, 1948, 
was served on the petitioner, No. 2 and it was stated in the said order that 
possession of certain lands mentioned in the schedule to that order including 
the plots in the occupation of the petitioner No. 2 would be taken on the 22nd 
of August, 1957. The petioners challenge the validity of this requisition order 
on various grounds. It may be noted at the very outset that the life of this 
West Bengal Land (Requisition and Acquisition) Act, 1948, has been extended 
from time'to time by various amending Acts and the last of such extension wag 
made by West Bengal Act XII of 1957. 


The learned Advocate for the petitioners has placed’ in the fore front the: 
submission that the West Bengal Land (Requisition and Acquisition) Act, 1948, 
is ultra vires inasmuch as it violates the fundamental rights of the’ petitioners 
under Article 19(1) (f) of the constitutien, namely, the right to acquire, held 
and dispose of property and that the provisions of the West Bengal Act consti. 
tute an unreasonable restriction on such fundamental right inasmuch as (1) 
no opportunity is afforded by an provision in the Act to the person whose 
property is sought to be requisitioned or acquired, to make representations 
against the orders made under the Act (2) the power of requisition conferred 
by the Act is an arbitrary power on the exercise of which there is no check 
or limitation imposed, (3) the power of delegation conferred on the ‘state 
Government by Section 3 of the Act is unfettered and such delegation can be 
made in favour of ' any person ’, (4) there is no provision for appeal against the 

orders made under the Act and’ (D) the right to have recourse to a Court of 
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law against any order or decision made in exetcise of any power conferred by or 
under the Act is expressly barred (Section 11! and 12 of the Act) but at the 
same time there is provision for drastid: punishment for contravention of any 
order made under the Act (Section 10 of the ‘Act). 


The learned Advocate for the petitioners has also urged grounds Nos. b 
6, 7, 9, 10 and 11 as set out in the pesos for — the validity of the 
Act and the requisition order, 

dt may be pointed out at the very outset that these other grounds challeng- 
ing the validity of the requisition order as put forward by the learned Advocate 
for the petitioners db not need to be considered if the first submission of the 
learned Advocate ig sound, Logically therefore tlie first submission. may be 
considered first. 


‘It appears that the question of the vires of this very Act came up for con- 
sideration before D. N. Sinha, J. in the case of Sri Lakshmi Janardan Jiew vs. 
The State of West Bengal(1) and the learned Judge was inclined to held that 
the provisions of the impugned Act oonstitute an unreasonable restriction on 
the fundamental rights guaranted under Article 19(1) (f) of the constitution. 
But in view of several decisions of the Supreme Court referred to in his judg- | 
ment, the learned Judge came to the conclusion that as the impugned statute 
was a législature which came within the purview of Article 3L of the consti- 
tution, there was-no scope for the applicability of Article 19 of the constitution 
and the question whether the provisions of.the Áct constitute an unreasonable 
restriction on the fundamental right to acquire, held and dispose of property 
was not a relevant consideration at all: At page 118, the learned Judge after 
referring to several decisions of the Supreme Court ; ; proceeded: to observe as 
follows! - 


Summarising the above decisions, we find that theiright to held property 
i$ guaranteed under the constitution.. Any reasonable , restriction upon the 
 Tighé which is im the public interest would be valid. But the decisions lay 
down that there must be certain safeguards. Finally, the person whose property 
is being taken away must have an opportunity of making representations. 
The person responsible for making the order must be a qualified person and 
he should not be a law unto himself and there should be an appeal "The 
power should not be maked and arbitrary. Such being the limitations, if they 
are to be applied to the impugned Act, then there.is little doubt that it 
musf be struck down. Firstly, there. is no' provision for representation. 


(1) (1957) 63 CW.N. 100. ~ (@ (1953) 57 C.W.N. 897-406. 


~ 
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Scoondly, the order may be made by a person whose qualifications are not 
. mentioned. Thirdly, there is no right of appeal. Om the other hand, the 
power of the Courts are taken away and amy infringement of an order made 
under the Act is subject to penalties which may amount even to imprisonment 
But the next question thatt arises in this case is.as to where the guarantee 
under Article 19 is at all applicable to the facts of this case, and whether it is 
available to the petitioner. ‘This aspect of the case I have discussed in mv 
decision at, 4tulya Kumar De vs. The Director of Procurement and Supply 
and ors.(1). The question is as to whether in the case of compulsory acquisi- 
tion or requisition of property, the guarantee under Ange 19 (1) (f) or (g) i is 
. at all available" á 


Then, in a later part of the judgment, the learned: Judge after dealing 
with certain other decisions made the following further observations: . 


` “It seems to me that the result of the decisions above mentioned 

. can be stated to be as follows: —Where property is acquired out and out, 
there is, of course, a complete deprivation of property. Where property 
is acquired by the State, then it must be held that Article 19. Article 19 
applies when the citizen has a right to property. Once it is compulsorily 
acquired, the right to property is gone and there can be no question of 
invoking the fundamental tight to hold property which is guaranteed by . 
the constitution. A much more difficult -position accrues where it. is not 
a case of acquisition but a case of requisition. In such cases, there is only 

. a partial acquisition of property and consequently what state acquires is 
only some of the bundle of rights which go to constitute the ' property’ 
of the citizen, The question is as to whether in such circumstances Article 
19 has any application." | 


£ 


The conclusion which the learned Judge Teconaea on this point is the 
found at page 126 and is in these words: 


, “In my view, therefore, requisition under the impugned Act amounts 
to substantial deprivation of property, and therefore what applies is Article 
31l is concerned, the only question is about the right of compensation. 
The question of unreasonable restriction does rot come into the picture." 


So this was the ground. on which the learned Judge upheld the validity 
of the Act and the order of requisition which was challenged before him. 
' The decision was given on the 25th August 1958. 


(1) ` (1953) 57 C.W.N. 897-408. 


' 
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The Supreme Court, however, in the recent case of Kochuni vs, States of 
Madras and Kerala(1), has held by a majority judgment that after the consti- 
tution (Fourth Amendment) Act, 1955, Article 81, (1) and (2) cannot be held 
as dealing with the same subject matter but they deal with two different sub- 
jects. Article 31,(2) and (2A) with acquisition’ and requisition Article 31' (1) 
with deprivation of property by authority of law and that the decision of the 
' Supreme ‘Court in Bhanji Munji's. Case(2), no longer holds the field after the 
. constitution (Fourth Amendment) Act, 1955. It has been further held by the. 
Supreme Coürt in this case that the law depriving a person of his property 
will be invalid if it infrings Article 19 (1) (f) unless it imposes a reasonable 
restriction on the person’ s fundamental rights.. The state can however establish 
a law, though it purports to deprive a person of his fundamental right, 

certain circumstances, amounts to a reasonable restriction within the mean- 
me of Article Por Ma r 


`. ` Tt has been argued relying on this “decision that the ground on which 

Sinha, J. refused to ‘declare the "West, Bengal Act 1I of 1948 as ultra vires 
has been found by the Supreme Court to be an unsustainable ground. It 
appears to me that this argumerit on behalf of the petitioners is based on a 
misconception of the'true scope and implications of the judgment of the 
' Supreme Court.: In Kochuni's Case(1) the Supreme Court had to consider the 
question of validity of 'The Madras Marumakkathayam (Removal of Doubts) 
Act 1965, (Act No XXXII of 1956) which in the guise of dispelling doubts 
abolished a class of Sthanams and converted them into Tarward properties and 
deptived thé Sthances of. their right. to: their property. The Act had nothing 
to do with requisition or acquisition of property as contemplated in Article 31 
(2) of the constitution. Paragraph 8 of the judgment (page 1084) makes it 
dear that the validity of the Madras Act was challenged on three points, 
namely,.(i) the impugned Act is constitutionally void because it offends against 
Article 14 of the constitution, (ii) ,it is also void because it deprives the 
sthance of his fundamental right to hold and dispose of property and thereby 
offends against Article 19 (1) (f) of the constitution and is not saved by clause 
5'of Article 19.and (iii) the impugned. Act’ is further bad because it has been 
. made by the legislature not in, exercise of its legislative power but in exercise ° 
of judicial power. In answer. to tbe; second point raised by the learned 
Attorney General challenging the validity of the Act, the learned Counsel for 
the respondent argued that as the impugned Act purported to deprive the 
petitioners of.his shanams properties by authority of law- within the meaning 
of Article 31 (1) of the constitution and as he wag legally deprived of his 
property, Articles .19 A) (f) of the constitution had no application inasmuch 


(1) os A.LR. S.C. 1080. ". ,(8) (1965) ALR. S.C. 4l. 
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as. Article 19 (1) (f) presupposed the existence of the petitionerg title to the 


sthanams and its properties and as he was deprived. of his title therein by the 
impugned Act, he could no longer rely upon his fundamental right under 
Article 19 (1) (§. In, paragraphs 20° and 21 of .the judgment the Supreme 
Court has made it-abundantly clear as to what was the true nature and scope 
of the argument before them with regard to the second point raised by the 


. learned Attorney General challenging the validity of the Madras Act. um 


in -paragraph 25 of the judgment after dealing with Gopalan’s Case(1), i 

some detail Subha Rao. Y. who delivered the judgment of the Supreme ee 
held that by reason of the Fourth Amendment Act, 1955 Article 31 (1) of the 
constitution ceased to be part of the guarantee; against acquisition or requisition 


" of property without the authority of law and must, therefore be construed on 


its own terms; and in paragraph 27 it was pointed out that the decision in 
Bhanji Manji’s Case(2) on which reliance was placed by the learned Counsel 
for the respondent in support of their ‘contention that Article 81 (1) excluded 


, the operation of Article 19 (1) was one which was based on the preexisting 


law before the constitution (Fourth Amendment) Act, 1955, but in view of the 
amendment of 1956 the position had been considerably altered and Article 31 
(1) and Article 31 (2) dealt with different subjects, but Article 31 (1) and 
Article 19: (1) (f) must be held to be dealing with the same subject and so 
there was no question now of Article 31 (1) excluding the operation of Article 
19 (1) (£^ It was further, in this context, that the Supreme Court made the 
observations, that the decision in Bhanji Munji’s Case(2) no longer holds the 
field after the constitution (Fourth Amendment) Act, 1955. "Therefore it is 
abundantly clear that all that the Supreme Court has decided in Kochuni's 
Case(8) is that after the constitution (Fourth Amendment) Act, 1955, Article 31 
(l)'of the, constitution cannot be construed as excluding the operation of 
Article 19 (1) (f) of the constitution, But it is no authority for the proposition 
that Article 31 (2) of the constitution does not exclude the applicability of 
Article 19 (1) (f).of the constitution, 


is 


The learned Advocate for ‘the respondents has drawn the attention of the 
Court to a subsequent decision of the Supreme Court reported in, Barkya 
Thakur vs. State of Bombay(4), where the learned Chief Justice who was a 
party to the decision in Kochuni’s Case(3), had to consider the question: of’ the 


validity of certain acquisition proceedings initiated under section 4 of the Land 


Acquisition Act, 1894. In repelling the contention that the land acquisition 
proceedings violated the fundamental right under Article 19 (1) (f) of «he 
constitution the learned Chief Justice relied on and: followed Bhanji Munji's 


0) awy ALR’ SC. 97. AER. $c . A1. 
(3) (1990) A.LR, SC. 1080. - n - A.LR.. S.C. 1203. 
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Case(1) and the case of Lilavati Bai vs. State of Bombay(2), which have direct . 
bearing on the question whether Article 31 (2) of the constitution excludes 
the operation of Article 19 (1) (f. Although the observations of the learned 


. Chief Justice are very cryptic on the point there can be hardly any room for 


doubt that Sinha, C.J. intended to hold that a legislation dealing with acqui- 
sition or requisition as contemplated by Article 31 (2) read with (2A) has the . 
effect of excluding the operation of Article 19 (1) (f). If paragraphs 6 (page 
1206), 10 (page 1206) and 13 (page 1408) are read ias that appears to be 
the net effect er the decision, : 
In my view, therefore West Heng Act II of 1948 which deals with re- 
quisition and acquisition as contemplated in Article 31 (2) of the constitution 
cannot be held to be ultra vires. on mx ground that it violates Article 19 (1) 
Jf) of the constitution. EE - 
) Ew x4 
The learned Advocate for the respondent has drawn my attention to the 
decision of'the Supremie Court in the case of Ha-ndard Dawakhana vs. Union 
of India and' ors.(3) and relied on certain general propositión which are set 


out'in pages 328, 382, 33.), 338, arid 339 'to 340 for the purpose of showing 


as to how a statute is to be approached and interpreted in considering the 


“question ‘whether’ it violate" the provisions of the constitution. These 


propositions have been deducted from earlier decisions of the Supreme Court 
and there cannot possibly be any dispute raised now with regard to the correct- 
ness of these propositions. It is not, therefore necessary to deal with the general 


' principlés’ enunciated in this case‘at any’ length. The. learned Advocate for 


the respondent’ also drew thé attention of -the’Court to 4 decisidti of the Bom- 


' bay High Court ‘reported in Bápurao Dhondiba Jagtap vs:' The State(4), whére 


~ 


Chagla, €:J. pointed out that would’ be erroneous to suggest that in every case 
where. a’ fundamental right is sought-to be taker away by an administrative 
order, the ‘provision of: the law would be bad because it would not give the 
citizen’ the right to, make a representation ‘with regard to the deprivation -of 


that right. The question must. depend upon thé particular. right: which ‘is 


being taken away and upón'the circumstances and the conditions under which 


. the authority is ‘empowered to -take away the right and upon the: safeguard 


provided by the legislation’ ‘But it has to‘be pointed out that in that ease 


. the learnedChief Justice was called upon to consider the duestion of validity 


‘of Section 37% (8) of the Bombay Police Act: -This section empowered the 

Commissioner ‘of: Police-to nidké orders of ‘a temporary nature prohibiting 

— or Ang: out Procion for the P of te public order. 
ts , ome 


GATE TAI LM NOE 9. 1960) I.S. ane 314. 
'g (1957) A.LR. S.C. 591. (4) (1956) A.LR, Bom, 300. 
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The orders could not remain in force for more than fifteen days unless the 
State Government sanctioned otherwise. It was not a case of an exproprietary 
statute depriving a person of possession of or title to his property. Moreover, 
it is quite clear that the very object of the statutory provision which was im- 
, pugned in that case would be defeated on frustrated if any provision for re- 
presentation or appeal was made in the Act. If any, provision for representa- 
tion or appeal had been inserted in such an Act, then by the time the re- 
presentation or appeal would be disposed of the emergency which necessitated 
the making of such' an order might cease to exist or the mischief which it was , 
intended to prevent might have been done. l 

These cases, therefore, to which reference has been made by the learned 
Advocate for the respondent, 'are distinguishable from the facts of the present 
case. 


The next point that has been argued by the learned Advocate for the 
petitioners is that section 3 of the West Bengal Act cannot be served from 
the other provisions of the Act and so the whole Act has to be struck down. 
Reference is made to the decision of the Supreme Court reported in R. M. D: 
Chamerbaugwala vs. Union of India(l) In view of my finding on the first 
point that section 3 of the Act is not ultra vires it is not necessary to deal 
with this point and I refrain from expressing any opinion on this point; 


The further point that has been argued by Mr. Arun Kumar Dutt is that 
as the heading of the West Bengal Act is "An Act to provide for the re- 
quisition and speedy acquisition of land for certain purposes" there is possibi- 
lity and scope for the Act being applied for purposes other than public pur- 
poses and so the Act should be struck down. ‘This contention has no substance 
whatsoever. 'The preamble of the Act and section 3 itself of the Act and 
section 3 itself of the Act clearly specify the different purposes for which the 
provisions of the Áct can be put into force. "The machinery of the Áct cannot 
be employed for any other purpose at all Unless it is established that the 
purposes mentioned in section 3 of the Act are not public purposes, no fault 
can be found with the Act. ‘This contention of Mr. Dutt therefore fails, 


hj ` 


The next point argued by Mr. Dutt is that the expression "so to do " 
occuring in section 3(1) of the Act has reference to the'Act of requisition and 
not to the public purposes mentioned in the section and so provides scope for 
'the Act being used for purposes other than those mentioned in the sectjon. 
Reliance is placed on thé observations in the caase of Khusaldas Advani vs. 


(1) (1057) S.C.R. 930-050, 


~ 
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Province of Bombay(1). But the wordings of the-section which was construed 
in Khusaldas Advanis’s case(1) are different from the wordings of section 3 of 
the West Bengal Act and so the observations made in that case have no 
application in so far-as section 3 of the W. B. Act is concerned. This con- 
tention is also therefore without substance. 


The further point that’ has been raised by the learned Advocate for the 
petitioners is that there was no legislative competency in the Legislature which 
enacted the West Bengal Act II of 1948'to enact such a law inasmuch as there 
was no entry or item in the legislative lists dealing with requisition, in the 
Government of India Act, 1936 although there was the item No. 9 in List II 
which dealt with compulsory acquisition of lang.. It is argued that the only 
power under whic an Act dealing with requisition could be enacted by the 
Provincial Legislature was pursuant to a Notification issued under Section 10T 
of the Government of India Act, 1935.  Conferring a power to enact legislation 
with regard to requisitioning of property, but as no such notification was 
issued, the Act of 1948 was an invalid ;Act and it was a still born law, Re- 
ference is made to Tan Bug vs. Collector of Bombay(2). 


The attention of the Court has however been drawn to the Notification 
dated the 21st October 1947 published in the Gazette of India Extraordinary, 
dated the 25th October, 1947 (page 1189) which shows that the power to make 
‘laws with regard to requisitioning of land was conferred under section 104 
on àll the Provincial Legislatures by the. Government-General. So this con- 
tention of Mr. Dutt is also devoid of substance. 


The last point argued by Mr. Dutt is that the legisture in de: the 
life of the West Bengal Act It of 1948 by Act XII of 1957 was not really 
conscious of what it was doing and as there was no- effective expression of in- 
tention by the’ legislature the Act XII of 1957 did not effectively extend life 
of the Act of 1948. It is pointed out that the West Bengal Ordinance V of 
1957 extended the life of the Act up to 31st March, 1958 but the Act Xii 
of 1957 ignored thc Ordinance altogether and purported to substitute the date 
31st March 1962 in place of 31st March 1957 which had already been replaced 
-by the date 31st March. 1958 as a result of the Ordinance. But a reference 
to section 7 of the Amending Act XII of 1957 makes it clear that the legis. 
lature was fully conscious of what.it was doing. It did apply its mind to the 
Ordinance but.’as it-made Act XII of/1957 retrospective in operation from 
29th March 1957, that is the date when the Ordinance V of 1957 was pro- 
mulgated, the date 31st March, 1962 was substituted in place of 81st .March, 
1967. Thus the last contention of Mr. Dutt also fails. The case reported 


H u 


‘~ 0) (1950) S.C. Rép: 621-679. D aes A.LR, Bom. 216 24447. 
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in Ramu vs. Mathüvira(1) to which reference was made by Mr. Dutt is of no 
assistance to the petitioner on this point. 

Before I part with this case I must point out that one stage of this case. 
I was inclined to hold in favour of the petitioners on the-first point and I 


actually delivered a judgment on this first point but before I had actually signed | 


- this judgment, the Kamala Bala Dassi vs. State of West Bengal(2), 

. which involved the self-same point, came up for hearing before me 
and after hearing the argument of Mr. Majumdar, the learned Advocate 
ior the State. J felt that all the. relevant aspects. and authorities had 
not been placed before me by the learned Advocates appearing in this case and: 
so I set this case down for further hearing and after having the learned Ad- 

vocates further on. the first point, and on.. the other points rajsed I have come to 
the conclüsiong which , Ip have. recorded. in ‘this judgment? 

. __ It is further to be noted that Mr, Arun Kumar Dutt | the learned Mdb 
for the petitioners. drew the attention of the Court, to the Report | of. the Joint 
' Committee ‘on the Constitution Fourth Amendment Bill as published in, the 
Gazette of India, Extraordinary, dated the 31st March 1955 and to ‘the state: 
ments of objects and "Reasons of the Constitution Fourth “Amendment Act, 
*1956 as published in. the Gazette of Indian Extraordinary, -Part IT Section I No. 

27 dated the 28th April, 1955: but.I do not think that. ed advanes the cáse 
of the-petitioners ın any way. - - = s 

In the result, this petition must. fail The Rule i is dieliimed. - The in. 
terim.-orderg are vacated.. There-will be mno, order as to costs. 

Mr. Dutt, the learned Advocate appearing for the petitioners at the, con. 
clusion of this judgment has asked for a certificate under Article 132 (1) of 
ihe Constitution of India on the ground that the cage involves of ‘a substantial 
' question of law as to"the interpretation of the ‘constitution, but’ it appears to 
me that in view of the judgments of the Supreme, Court in Kochuni vs., States 
of Madras and Kerala(3) and in Barkya' Thakur vs, State. of Bombay(4) ‘it 
cannot be said ‘that the question involved in ‘this particular casé is any longer 
a substantial question of law as to the interpretation of'the'constitution. “The 
only thing that is to be now done is to" interpret the principles laid down in 
these two cases for the’ purpose of. ascertaining the true scope and! implications 
of Article 19 (1) (f) in its co-relation' with Article 3T (1) and Article. 31«(2) ‘of. 
the constitution of India, ‘and to apply sneg same to the pie „of a A 
Taen 77 > ' 

Ea E the Gircumstahces; ine: certificate ásked for is refused. 
* * Let the operation’ of: this onder remain 1 d s d ad Weeks frorü 


ay. as prayed for. M" pU M 
ON. Y ed .S. 2m Pe 4. ep A wh. inu E zn 2 "t rote . "M gs cd "E Ed 
"us l l "Rule is dischárged and 
em or j een EL. P "fnlerim ‘orders are vactated. , 


(i) A.LR, (1959) LL.R. Mad, 285-298. (2) Civil Rule No, 8560/1958 (unreported 
(8) AIR. (1960) S.C. 1080. — (4) A.LR. (1960) S.C. 1208. 
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APPELLATE CIVIL 


Before the Hon’ble Mr. ‘Justice Banerjee and the 


; "AE : -Hon'ble Mr. Justice Niyogi... 
jk uw 4 . "e Civil 
. NETAI CHARAN .BAGCHI. .  "igg 
° _ Vs. Sm ated 
SURESH CHANDRA PAUL.*. ea oi A 


pity Civil Court Act, 1953 (West Bengal Act XXI of 1953), Section 6 (4), and First Schedule, 
Item 7—Scope of—Suit for d^claration that mortgage. decree passed. by High Court in 
its ordinary original civil juridiction is vitiated by pera and is void, and for permanent 
injunction, in'City Civil Court, if affected by. ] T 


The phrases " relating to” and arising out of “are terms of PE EE A and 
as such suits’ which cither directly or, indirectly relate to or arise out of mortgages fall 
within the mischief of Item 7 of First Schedule 5 the City Civil Courts Act, 1958. 


The question whether the relationship between the plaintiffs and the defendants as 
mor rs and mortgagees ended in the mortgage decree, or whether tbat decre has been 
validly- obtained, ultimately relates to the mortgage.. If the decree be set aside, the mortgage 
revives; if not, the relationship between the plaintiffs and. the defendants remains culminated 
in a mor decree under which the plaintiffs remain judgment-debtors. As such a suit 
jer declaring the mortgage decree void on ground of fraud is a Suit “ pier n ” or 
" HIDE out of " a mortgage within the meaning of Item 7 of First Schedule to the Act. 


"Ihe material facts will 'appear from the. judgment: — 


^ Bhabesh Ch-undra Mitter With Mritunjoy De—for the Appellant. 


s 
e; g 


Provash Kumar Sen—for the Respondent. 
The judgment of the Court was as follows: — 


Banerjee, J. :—Plaintiffs, Pn are the appellants, instituted a suit, in the 
City Civil Court, Calcutta inter alia, praying for a declaration that a mortgage 
decree passed by the High Court, in its’ Ordinary Original Civil jurisdiction, 
in Suit No. 821 of 1946, against them was void and not binding upon them 
béing tainted with and vitiated by fraud. There was a consequential prayer 
for permanently restraining the defendants decree holders from proceeding 
with me execution of the decree. 

The plaintiffs valued the suit at Rs. 50/- for declaration and Rs, 6/- for 
junction. 


The defendants, Nos, Y to 3, who. are ‘some of the respondents filed an: 
objection under section 14 of the City Civil Courts. Act read. with Order 7, 


* F.A. No. 110 of 1960. 
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Rule 10 of the Code of Civil Procedure contending ist the City Court had 
no pecuniary jurisdiction to entertain the suit, which should have been valued 
at above Rs, 30,000/-, the amount of the mortgage decree, and further that 
under section 5(4) read with item 7 of the First Schedule of the City Civil 
Courts: Act, that Court had. no a to try the suit. 


d ~ Em iml. 


Section 5(4) and item No. 7 of the First Schedule of the City Civil Courts 


Act are quoted below: — 


-* ^ 


Section 5(4) The tilly Civil Court shall have : no jurisdiction to try. 


Buits and uec of the. a pened in the First Schedule, 
Iteni No.’ 7 of the First Schdüle, “ Suits or- proceedings: relating to or 
arising out of mortgages of, or ee or - MER on, inmovable property." 
The.trial Court upheld the second contentions of the defendant NG 1 ,to 
3 with the-following observations: — , . 


=“ On the face of-it, the suit relates to the mortgage decree: or arises 

out of it and so it is contended that it does not relate to or arise out of a 
mortgage. But the very basis of the mortgage decree is the mortgage. 
_ We’ cannot. think of the decree apart from its basis; the mortgage, So I 
hold that the suit relates to Or arises out of the mortgage of ae 


property." 


. In that view the Court below directed the return of the plaint for pre- 


sentation to the proper Court. 


- The propeity of the order is being disputed in this appeal. 


Mr. Bhabesh Chandra Mitter, learned Advocate for the plaintiffsappellants, 


contended that after the passing of a decree on a mortgage, the original re- 
lationship between the parties comes to an end and the relationship: between 


the -parties becomes that of judgmentdebtor and judgment-creditor and no . 


longer that of lender and borrower. A suit to declare a mortgage decree void, ' 


he contended, would not, therefore, be a suit relating to or arising out of 
mortgage, within the meaning of Item No, 7 of the First Schedule of the City 
Civil Court Act. Mr. Mitter relied on the decisions reported in Kusum. 
‘Kumari vs. Debi Prosad Dhandhania(1): and Renula Bose vs. Rai Mama 
Nath Baose(2), in support-of his contention. ^ = l 


3 


x 


a)” 1985) L.R. 63 LA. llt 40 CWN.. “e- ) (0945) L.R. 72'LA. 158. - 
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The case reportéd in Kusum Kumari vs. Devi, Prosad Dhandhania(1) was 
ane for enforcement of a mortgage in a Court in the Santhal Parganas. Section, 
6 of the Santhal Parganas Settlement Regulations (III of 1872) provided: — 


"6. All Courts having jurisdiction in the Santhal Parganas shall 
observe the following rules relating to usury, namely, 


^ (a) Interest on any debt or liability for a deriod excluding one year 
shall not be, decreed at a higher rate than two percent per mensem, not- 
‘withstanding any agreement to the contrary, and no compound interests 
arising from,any intermediate adjustment of account shall be decreed. 


(b) The total interest decreed on any loan or debt shall never exceed’ 
‘one-fourth of the principal sum, if the period be not more than one year, 
and shall not 1n any other case exceed the principal of the original debt 

Or loan." 

. "The trial Court applied the próvisions of the aforesaid regulations and 
_ passed a preliminary decree for Rs. 412,662,19-0.indluding principal, interest 
and: cost and allowed the mortgagees further interest at the rate of six per 
cent per annum until realisation. The decree was affirmed by the Patna High 
Gourt. The judgment debtor appealed to the Privy Council and onë of the 
points canvassed before the Privy Council was that the allowance of interest 
on the decretal amount contravened section 6 of the Regulation aforementioned. 
Sir George Lowndes, who delivered the judgment negatived the contention 
with the IOPONIDE observations: — 

" Section 6 of the Regulation only lays down that in a case such as 
the present thé interest decreed on the-loan or debt is not to exceed the 
principal. When once a decree has been passed the loan or debt as the 
subject .of enforcement no longer exists; it is in effect merged in the 

- decree, and tbe allowance of interest on. the decree ` is not the allowance 

, of additional interest on the loan or debt. That this is the effect of the 
decree i is clear on the judgment of the Board in the case last cited, where Lord 
Davey says Sourencra Mohan Sinha & ors, vs. Pari Prosad & ors.(). 


‘ (Their Lordships) think: that the xdieme and intention of tbe. 

. e Transfer of Property. Act (now the corresponding Provisions of the Civil 
Procedure Code) wab that a general account should be taken once for all, 
and an aggregate amount be stated in the decree for principal, interest, 


A 


(1) (1985) L.R. 83 LA. 114 (Supra). . (3) (1925) L.R. 52 LA. 418-439. 
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and oosts due on a fixed day, and that after the expiration of that day, 
if the property should not be redeemed the matter should pass from the 
domain of contract to that of judgment, and the iights of the mortgagée 
should thenceforth depend, not on the contents of his bond, but on the 
directions in the decree.’ 


Their Lordships also think that the passage quoted above:from Lord 
Davey's judgment is decisive of the mortgagee's appeal. Upto the date 
fixed for redemption the matter between the parties is one of their contract, 
and what the Court has to consider is how much does the law allow them 
to recover under it. This is determined by the Regulation, and is limited 
to twice the amount of the principal. If that limit had been reached 
before the institution of the suit.no further interest Could be alowed 
between that date and the date fixed for redemption.” 


In the other case relied upon by Mr. Mitter, Renubala Bose vs. Rai 
Manmatha Nath Bose(1) the question that arose for consideration was where 
a decree against a judgment-debtor for money lent had, before the coming into 
operation of the Bengal Money Lenders Act, 1940, been assigned to one who 
_ took it bonafide and for value, whether the judgment debtor oould, by virtue 
of section 36(5) of the Act of 1940 «aim any relief against the assignee. 
Answering the question in the negative, Lord Goddard, who delivered the 
judgment of the Privy Council observed : — 


“The Act. No. X of 1940, was passed to regulate and control money- 
lenders and money-lending transactions in Bengal and applies to loans 
made by any one and mot only by professional money-lenders. Its main 
provisions, so far as are material for present purposes, are that maximum 
rates of interest are prescribed, and no borrower is to be liable to repay to a 

‘ lender more than twice the amount of the principal advanced whatever the 
rate of interest may be. Provision had naturally tto be made for cases where 
the lender assigned his rights, and Chapter V of the Act, Sections 28 and 
29, deal with the assignment of loans. These two sections were meticul. 
ously examined ‘by both the trial Judge and the Court on appeal, but 
in the opinion of their Lordships these sections have no application to 
the present case. The deal with the assignment of loans where the re- 
lation of lender and borrower still exists; while, that is, the contract is 
still executory ' They do not apply where there has been a judgment. 
The contract is then merged in the judgment and relationship between 
the parties is that of judgment-debtor and no longer that of lender fnd 
borrower. If authority be needed for this proposition, which is really : 


(1) (1945) L.R. 72 LA. 156 (Supra). 
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elementary, it will be found in the case referred to by Edgley, J. ot 
Kusum Kumar vs. Deb Prosad Dhandhania(l). The section which gives 


relief to the borrower is section 30, which, 50 far as is material, is as 
follows: — 


Notwithstanding anything contamed in any law for the time 
being in force, or in any agreement, no. borrow shall be liable 
to pay after the commencement of this Act (a) any sum in 
respect of principal and interest which together with any amount. 
already paid or included in any decree in respect of a loan exceeds twice 

` the principal of the original loan, . . . . . whether such loan was 
advanced or such amount was paid or such decree passed or such interest 
accrued before or after the commencement of this Act; . . . . . ." 


The effect of the section is to afford a defence to a borrower as to 
the amount for which he is liable, and that is all that it does. It doe» 
not affect judgments already obtained, but merely provides that the amount 
of a judgment alreadv obtained is to be taken into account in calculating 
the final amount. for which a borrower may be liable. So if, for instance, 
the original loan were for Rs. 1,000, and the principal and interest were 
payable by instalments, and a decree had been obtained for Rs. 500, not. 
more than Rs. 1,50( could be obtained under any subsequent decree 

. That section, therefore, cannot of itself avail a judgment-debtor against 
whom a decree has been regularly obtained and remains unreversed.” 


Neithér of the two décisions above referred to affords ` any assistance to 
ihe resolution of the question, which we have to decide, namely, whether Item 
7 of the First Schedule of the City Civil Courts Act, 1958, covers a’ suit for 
declaration of a moitgage decree void on the ground of fraud. 


The phrases, “relating to " or “ arising out of" are phrases of preat com. 
prehensiveness. Order 11 rule 12 of the Code of Civil Procedure (correspond- 
ing to Order 31, Rule 12 of the Rules of the Supreme Court, 1883 prevailing 
, m England) provides, “ any party may,. without filing any affidavit, apply to the 
Court for an order directing any other party to any suit to make discovery on 
sath of the. documents which are or havd been- in his possession or power 
! velating to any,matter in question therein. The words "relating to " in the 
«toresaid rule have been taken to mean and include documents which mav 
threw any light.on the case and shall as-such be taken to be documents re- 
lating to thé matters in question in the suit, 


(1) (1985) L.R. 63 LA. 114-124. 
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` In “Compagine Financiere vs. Peruvian Guano  Co."(1) Brett, LJ. de- 
tining words similar to those used in R.S.C., Order 31, Rule 12, “relating to 
any matter in question,” said. “It seems to me that any document must be. 
properly held to relate to. matters. in question in the action which not only 
would be evidence but which it is not unreasonable to suppose does contain 
information which may either directly or indirectly, enable a. party either to 
advance his own case or to damage the case of his adversary.' I used the ex- 
pression ‘ directly Or indirectly,' because it seems to me that a document may 
be properly said to be material if it is one which would pie lead a party 
to a chain of enqviry which would lead to one o£ those IUE : 
| - ; 
In the case of Srinivas Prosad vs. Kesho Prosad Singh (2), Mookerjee and 
Carnduff, JJ. held that the expression “an order relating to execution of a 
decree " was comprehensive enough to include an order relating to the. stay 
of execution thereof. 


Then again, the deciding on the scope and effect of the words “ shall 
pass a decree in accordance therewith so far as it relates to the suit," as in 
Order 23, Rule 3 of the Code of Civil Procedure, dealing with compromise 
of suits, Baker and Nanavati, JJ., observed in the case of Shambhu Singh 
Sujansing Thakar vs. Manilal Cadilal Gandhi(3). Whon the clause is:a con- 
sideration of the compromise and therefore intimately connected with it the 
words ‘that relates to the suit’ aré sufficiently wide to embrace such a term 
of the compromise, as for instance, the consideration for the compromise, even 
though this consideration.may be entirely outside the'soope of the suit and 
relate to property which was never in question in the suit itself, 


' Again in the case of Shyamlal vs. Shayamlal(4), Salaiman, C. ]. observed : — 


“It is clearly possible to conceive of the matters which may not 
strictly speaking be the subject matter of ine suit itself as brought and 
yet they may relate to^the suit." 


2 


The meaning of the expression “arising out of" has been “repeatedly 
out of and in couse of his employment " (See section: 3 of workmen’s 'com- 
pensation Act). The expression has been taken to mean'that “during the 
work of the employment, injury has resulted: from some’ risk incident ,to the 
duties of the service, which unless engaged in the duty owing to the master, 
it is reasonable to believe the workman would not otherwise have suffered " 
(See Halsbury’ s Laws of England, ‘Vol. 34 2nd Edition page 828. ^. ° 


Q) ( ) 11 QBD.. 55. (2) 911) “14 CLJ. 489. 
(3) 1932) A.LR, Bom. 47. 7 (4) (1983) AIR. AIL 649 F.B. 


z ` 
t 


1962] Netai Charan Bagchi vs, Suresh: Chandra Paul | 189 

And in the case of Associated Banking Corporation of India Ltd. vs: 
Nazaralli Kassambhai and Co.(1). Chagla, C.J. and Bhagabati, J. pointed out’ 
iue difference between the two expressions “relating to.” and: “ arising out of ” 
in the following language: — 


“Our attention has been drawn to analogous law to be found both 
in the Insolvency law here and Bankruptcy law in Pogana Section 105, 
eal ie Act, 1914 provides; — 


Subject to the provisions of this Act, every Court having jurisdiction in 
bankruptcy under this Act shall have full.power to decide all questions 
of priorities and all other questions whatever, whether of law or fact, 
which may arise in any case of bankruptcy coming within the cognizance 
,of the Court.” 


And our own Section 7 Presidency. towns Insolvency Act, is in identical 
terms. And there is a similar provision in Section 4, Provisional Insol- 
vency Act. It has been held both .in. England and here that under this 
section the Insolvency Court has jurisdiction to. try questions of title 
against strangers to the insolvency and-also questions arising out of the 
contract which a stranger entered into with the insolvency before his 
insolvency. In other words, the view taken both by .the English and 
Indian Courts is that this section does not restrict the jurisdiction of the 
Court to trying only those matters which arise by reason of the super- 
vention of the insolvency. Even if the right existed in the solvent and it 
was that right which was being enforced against a stranger, if by reason 
‘of the adjudication the Official Assignee can prosecute that right and that 
claim, that matter can be considered by the Insolvency Court under section 
^4, Presidency-towns Insolvency Act and .under section. 108, Bankruptcy 
Act 1914. 


Now, it will be noticed that the language used by the legislature in our 
section 7 and section 105 of the English Act is merely a question which 
may arise in any case of insolvency. . The language used in the Banking 
Companies Act is much wider. It is not merely a matter arising out of 
the winding up or a matter arising in the course of winding up but also 
a' matter relating to the winding up of a banking company.' 


e The meaning and scope of the phrases “ relating to” and “ arising out of ” 
being of the comprehensiveness as indicated above we have to. hold that suits 


(1) (1952) A.LR Bom, 999. 
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which either directly or indirectly relate to or arise out of mortgages fall 
within the mischief of Item 7 of the First Schedule of the City Civil Courts 
Act 1953. 


In the instant case the question for consideration will be whether the 
relationship between the plaintiffs and the defendants as mortgagors and 
mortgagees rightly ended in the mortgage-decree, and whether that decree had 
been validly obtaiped. The question, beyond doubt ultimately relates to the 
mortgage. If the decree be set aside the mortgage revives; if not, the relation- 
ahip between the plaintiffs and the defendants remains culminated in a mort- 
gage decree under which the plaintiffs remain judgment debtors. 


In the view that we take we hold that the Court below was right in hold- 
ing that the case fell within the mischief 'of Item 7 of the First Schedule of 
ine City Civil Courts Act, 1958 and was also right in returning the plaint. 


We therefore, dismiss this appeal. 


The argument on behalf of the respondents was singularly unhelpful. We 
therefore, make no order for costs in this appeal. 


Niyogi, J.:—1 agree. ! 
Appeal. dismissed with costs. 
N. C. S. 


APPELLATE CIVIL 
Before the Hon'ble Chief Justice and the 
Hon'ble Mr. Justice Debabrata Mookerji, 
em NAGENDRA NATH SHAH 
1962 ' Vs. 
July 30. THE STATE OF WEST BENGAL.* 


Bengal Finance (Sales Tax) Act, 1941 Bengal Act VI of 1941) Section 20(1),—Bengal Sales 
ax Rules, 1941, Rule 80(5), Proviso, if ultra vires—constitution, Article 936-—Reasonable 
opportunity to represent dealer's case—Princibles of natural justice—Mala fides. 


A dealer is required under the Rules made under the Bengal Finance (Sales Tax) Act, 
1941, to notify the Tax authorities of his place of business. 


The Rules made under the Act require the Department to issue notice of the first 
hearing, but not of thé adjourned hearings, and do not require the authorities to adjourn any 
case sine die. 


* Appeal from Original Order No. 211 of 1957. 
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Where the dealer gave no notice of his charge of place of business to the Department, 
and the Assistant Commissioner adjourned his case on several occasions to enable him to 
produce his books of account and records from the custody of the Courts, but the dealer 
iailéd to produce the same on the dates of adjourned hearing, and the Assistant Com- 
missioner ultimately disposed of the case ex parte, there was no denial of adequate oppor- 
tunity to the er to represent his case, and there was no violation of principles of 
natural justice. : 

Where the Commissioner in revision set aside the order of the Assistant Commissioner 
(Central Calcutta), and transferred the case to .the Assistant Commissioner (North Calcutta) 
to hold a fresh enquiry with direction ''to regularise matters," and to give further oppor- 
tunity to the dealer to represent his case, but the dealer did not avail himself off such 
opportunity, there was on the whole no prejudice caused to the dealer. 


The coincidence oi the order made by the Assistant Commissioner (Central Calcutta) 


being reaffirmed by the Assistant Commissioner (North Calcutta) does not establish mala fide, 


Rule 80 (5) ‘including the proviso is completely covered by Section 26(1) of the Act, which 
gives the ampleot power to the' State Government to make rules for the purpose of carrying 


cut the object of the Act. The object of the Act is to provide against the evasion of tax 


where the tax is properly leviable, and in furtherance of that object, Rule 80 (6) was 
framed under Section 26(1), Section: 20(2) is merely.illustrative of the rule-making power 
ziven by Section 28(1). [K. E. vs. Sibnath Banerji(1),, followed]. Rule 80 (D) is intra vires 
the Act. ' s 


The purpose of preventing evasion of legitimate tax liability is consistent with the purpose 
Of the Áct, and the proviso to Rule 80 (5) does no more than merely advance that purpose 
so as to enable cases of under—assessment disposed of within 4 years of the commencement 
of the Bengal Finance (Sales Tax) (West Bengal Amendment) Act, 1950, to be reached. 


Where the proceedings concluded before the Commercial Tax Officer, Sealdah Charge, 
on 8] August 1949, and the proceedings in revision before the Assistant Commissioner of 
Commercial Tax, Central Section, concluded with an order of increased assessment on 98 
December 1949, and the 'proceedings in revision before the Commissioner concluded with 
lhe order dated 19 Feb 1964 setting aside the order of the Assistant Commissioner 
and directing the question of enhancement of Tax by another Assistant Commissioner, and 
that Assistant Commissioner made the impugned order on 26 October 1964, the assess- 
ment did not become final till then, and could be affected by the Amendment Act of 1950 
which was introduced in 1952. 


The Amendment Act of 1950 has introduced little change to Section 20 (8) of the Prin- 


tipal Act. An assessment is as much an order as any other made under the principal Act. 


The material facts will appear from the judgment: — 


Panchanan Pal with Haripada Kar and Nripendra Nath Bhattacharya 
—for the Appellants. | a 


í 


Jajneswar Majumdar, Addl. Govt, Pleader, Somendra Chandra Bose and 
Prodyot Kumar Banerjee—for the Respondents. 


The judgment of the Court was as follows :— . 


'(Debabrata Mookerjoe, J.:—This appeal is from an order of Sinha, J., 
dated April 9, 1957, discharging a composite -Rule for Certiorari and Man- 


(1) (1945) 72 LA 9241. 
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damus in respect of an order of assessment. Pine under the Bengal Finance 
(Sales Tax) Act, 1941. 


f 


The appellant is a ieee dealer carrying on business in tobacco and 


,, Sundry other articles at 4, Baitakhana Second Lane, Calcutta. For four 


quarters of 1854 B.S. he was assessed on the taxable turn-over of Rs. 1,61,718 f- 
On that basis the tax was computed at Rs. 7,580 odd. The assessment was 
made by the commercial Tax Officer. Sealdah Charge, on August 31, 1949. 


On receipt of certain information which caused reasonable suspicion as 
to the correctness of the appellant's return, his books and .account papers weve 
seized. A notice in Form No. IX was issued by which it was proposed to in- 
creased the taxable turn over for the year to Rs, 4,28 559/- and the corres- 
ponding tax to about Rs. 20,088/-. The matter was dealt with by the assistant 
Commissioner of Commercial Tax, Central Section who after hearing the 
appellant fixed the total tax at the figure last named, 


i 


Being dissatished with this increased tax the appellant sought revision of 
the order by malung an application before the Commissioner in terms of 
section 20(8) of the Act. It was urged that the Department had acted upon 
eironeous information and that there had been no suppression of sales and 
purchases as alleged by them. He claimed that his books and accounts had 
been properly kept and that the proceedings for enhancement of tax had been 
instigated at the instance of designing men. The Commissioner negatived 
all his gontentions except one which related to the objection as respects the 
^ jurisdiction of the Assistant Commissioner to revise an order made by the 
Commercial Tax Officer. The Commissioner held that the Assistant Com. 
missioner did not have the power, on the date he revised the assessment order, 
to enhance the tax. Accordingly the order of the Assistant Commissioner was 
set aside, and the Commissioner concluded his order with these words: “To 
. regularise matters I direct that the Assistant Commissioner, Calcutta North 
Circle, who has jurisdiction over the Sealdah Charge, should now revise the 
original order of the Commercial Tax Officer, Sealdah passed on 31-849 on 
the-lines of the revisional order, dated 28-12-49. The Assistant Commissioner, 
Calcutta North may, if he so desires, give the petitioner a further opportunity 
of refuting the statements of-Sales said to. have been made by him.” 


Pursuant to this order the matter came to be dealt with by the Assistant 
Commissioner of Commercial Tax, Calcutta North who directed a fresh notice 
in Form IX to issue an fixed a date of hearing on which he required the 
appellant to produce evidence in opposition to the proposed enhancement of 
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tax. The appellant did not appear in person, but requested by means of letters 
adjournment on more than one occasion on the ground that his books and 
papers relative to the enquiry were lying before this Court in connection with 
a Miscellaneous Appeal arising ‘out of certain proceedings in insolvency then 
pending before the Alipur Court. What happened. was that the appellant 
had meanwhile initiated proceedings in bankruptcy, in the course of which 
certain properties were attempted to be taken possession of by’ the Official 
Receiver. The appellant tried to resist on the ground that the properties 
were Debutter properties. He failed and he was obliged to prefer an appeal 
to this court. That appeal was dismissed in July, 1954. In these circum- 
stances he prayed that the proceedinge be'ore the Assistant - Commissioner 
‘of Commercial Tax, Calcutta North, be adjourned sine die so that he might 
be enabled on a future date to produce the books and papers on which he 
sought to rely. In response to his request the proceedings were adjournment 
and notice of the adjourned hearings were issued from time to time which 
the appellant denies having received. On October 26, 1954, the Assistant 
Commissioner, Calcutta North, disposed of the matter by affirming the decision 
reached by his counterpart in the Central Section. In other words, the taxable . 
curnover for the four quarters of 1354 B.S. was fixed at Rs. 4,28,559/-‘and the 
tax assessed at about Rs. oe 
Li It appears ‘that the increased tax was not paid with the oonsequence that 
' steps were taken under the Public Demands Recovery Act to realise the en- 
banced levy, "The appellant at this stage applied to this Court under Article 
226 of the. Constitution praying that the order of the Assistant Commissioner 
of Commercial Tax Calcutta North, be quashed and that the Department 
be directed to forbear from givinf effect to the same. A rule nisi was issued 
which was eventually discharged. giving rice to this appeal. 


Before the learned "Trial dod as well as before us, thé appellant TT 
contended that he has not had adequate opportunity to represent his case 
before the Assistant Commissioner of Commercial Tax, Calcutta North, that 
the rule under which the. original assessment- was increased was ultra vires. 
Ihe Bengal Finance (Sales Tax) Act, that the proviso to rule 80 (5) of the 
Rules promulgated under the Act having been given retrrospective effect jn the 
present case, the impugned decision was vitiated, and lastly that the proceed- 
ings before the Assistant Commissioner of Commercial Tax. Calcutta North, 
betray want of -bonafides on the part of the Department. 


The learned Trial Judge considered the points raised which, as we have 
said, have been reported before us. In Order that we might be able to 


- 
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appreviate the questions canvassed, it would be necessary to set out some of the 
provisions of the Act of and’ of the Rules. : 


/ 


t 


, Assessment of tax is made under section 11 of the Act Section 20 provides 
for appeal, revision and review. In this case were not directly concerned 
with the right of appeal given to the aggrived assessee. We are concerned. with 


the right given to him by which he can seek revision of the order. by which. 


he feels aggrieved. That provision is contained in subsection (3) o£ section 20 
which reads as follows: “Subject to such rules as may be prescribed and for 
reasons to be reduced in writing the commissioner upon application or of his 
own motion may revise any assessment made or order passed under this Act or 
the rules there under by a person appointed under sectiog 3 to assist him, 
and subject as afcresaid, the Board of Revenue may, in like manner, revise 
any assessment made or order passed by the Commissioner:; 


Provided that before rejecting any application for the revision of any such 
order the Commissioner or the Board off Revenue, as the case may be, shall con. 
sider it and shall record reasons for such rejection: ` 


Provided further that no application for revision shall lie of the Com- 


bd 


missioner in respect of any assessment if an appeal lies, under sub-section (1) 


to the Commissiouer in respect of such' assessment." 

 Incidentzlly it may be Observed that subsection (9) provides that subject 
, to such rules of procedure as may be prescribed the appellate authority, in 
disposing of any appeal under subsection (1) may confirm, reduce, enhance 
or annul the assessment or set it aside and direct the assessing authority to 
make a fresh assessment after such further ry as may be directed. 


Section 26 gives power to the State Government to'make Rules. -It is in 
l these words: ‘ o x. d 
E 26(1) The State Government may, subject to the condition of previous 
publication, make For for CEDE out the pope of this Act." 


. (2) In eiat and without prejudice to the generality of the foregoing 


power, such rules , may prescribe— 
i 


(oy the manner in which, and the authority to which appeals against 


assessment may.be preferred under section 20; 


$ 


- 
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(p) the procedure for, and other matters (including—fees) incidental 
to, the disposal: of appeals and applications for revisions and reviews under 
SECHIOH 20; 


~ 


; 


In pursuance of the power given by this section the State Government’ 
promulgated the Rules just a few of which fall to be considered in the pre- 
sent case. Rule 84 relates to the service of notice. It says that notices under 
sub-section’ (5Y- of section’ 20 may be served by any of the methods, viz, 
personally upon the addressee, if present, by messenger or by post. There is a 
proviso which 'says that jf service cannot be made in any of the stated ways 
or if the authority is satisfied that the person to be served is keeping out of 
tne way for the putpose of avoiding service, „then, the authority may cause 
such notice to be served by affixing a copy thereof in some conspicuous place 
in his office and also upon some conspicuous part of the last notified place of 
business of the dealer, and such service should be regarded. as affected as if 
effected personally. Rule 80 (5) is relevant to the present purpose and is in 
thesé words: 


*'The Commissioner or any other authority to whom power in this behalf 
has been delegated by the Commissioner shall not, of bis own motion, revise 
any assessment made or order passed under the Act or the Rules there under 

if— T 
@. the ‘time within which an appeal. Or application for revision, as the 
Case may be, made before him has not expired—or (ii) the assess- 
ment has been made or the order’ been passed more than four years 
previously; provided that any assessment made or. order passed 
_ under the Act before the commencement of the Bengal Finance 
` (Sales Tax) (West Bengal Amendment) Act,. 1950, may be revised 
by such authority at any time within four years from the com- 
- mencement of the said Amendment Act if the time within which 
an appeal or application for revision, as the case may be, may 
be made has expired. 'These are in brief the statutory provisions 
which require to be noticed for the purpose of this appeal; and 
"we have to consider againstt thé background of these provisions 
"whether the contentions raised on -behalf of the appellant have 

ie Jany Substance. 

It ‘would’ be éonyenient to notice ‘in the first place the appellant’s con- 
‘tentton that! he had ‘not“had ‘adequate opportunity of representing his case 
before the Assistant Commissioner of Commercial Tax, Calcutta North. The 
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facts upon whidh the appellant has relied have been tressed up to' support 
his grievance that he has been denied the substance of fair trial by violation 
of the principles of natural justice. It has been argued that the Assistant 
Commissioner concerned grievously erred in not acceding to the appellant's 
request for-adjourning the case sine die, or at any rate, adjourning it for such 
time as to enable him to produce the books and documents upon which he 
proposed to rely in support of his opposition to the proposal to increased the 
assessment. There is material on the record to indicate that at the time when 
the matter was pending the decision of the Assistant Commissioner, to the 
appellant asked for adjournment on the ground that the books and papers were 
not in his possession; thev were lying either in the custody of this court or.of 
the Court of Alipore. The Assistant Commissioner adjourned the proceed. 
ings from time to tíme so that the appellant might be enabled to produce the 
books and papers upon which sought to rely. We do not think that the 
Assistant Commissioner was obliged to comply with the request to adjourn 
the proceedings sine die. There can be no question in this case that reasonable 
opportunity was given to the appellant to produce the books and papers. 
As a matter of fact, several adjournments were granted, and on each occasion 
notice was issued, requiring his attendance before the Officer concerned. No 
one appeared before him. Indeed the request for adjournment were made bv 
means of letters addressed to the Assistant Commissioner dealing with the 
appellant's case. The complaint that there was no attempt to effect persofial 
service, with the consequence that the appellant did not receive the notices 
of adjourned hearing of. the case has no substance. It is to be recalled that as 
a dealer he was required under the Rules to notify his place of business, His 
present case is that he removed from premises No. 4, Baitakhana Second Lane 
to premises No. 85; but it does not appear that the Department was apprised 
of this change of address. Complaint has then been made that service of notice 
by affirmation of copy was wrong procedure, at any rate, procedure not cal- 
culated to give effective motice to the appellant. We have set out the Rule 
relative tò the service of notice. That Rule does not require and notice 
whatever to be given of adjourned hearings. It merely requires the Depart- 
ment to issue notice of the first hearing. It seems to us plain that although 
the appellant never care to be present before the Assistant Commissioner and 
apply personally for adjournment, nevertheless he kept himself fully informed 
of the adjourned dates of hearing and kept on repeating the request for 
adjournment. It is quite futile to suggest that the appellant had not had 
adequate opportunity to represent his case. We must, therefore, reject this 
contention that there has been a violation of the pps of natural, justice 
in any manner, whatever, 
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The next contenion is that the order of the Commissioner by which. the- 
matter was directed to be dealt with by the Assistant Commissioner of Com- 
raercial Tax, Calcurta North, clearly suggests that the latter officer was merely 
required to confirm the order made by his counterpart, the- Assistant Com- 
missioner, Central Section. , This complaint is based on the text of the Com- 
missioner’ order which we have set out above in another context. Exception 
is taken to the new officer having been directed to " regularise matters " on the 
lines of the revisional order, dated 28-12-49." The argument is thaat this was 
a broad hint.to che new officer to confirm the finding reached by his pre- 
decessor without. an independent appraisal of the materials produced before 
him. This part of the order may not have been felicitously framed, but a 
fresh enquiry was directed to be held. ' Indeed, the Commissioner made it plain 
" that further opportunity would be given to the appellant to represent his case. 
' That opportunity was afforded and yet, as we have seen, the appellant did not 
avail himself of it. The expression “ to regularise matters" was in this, con- 
text quite harmless. It must be recalled that the only point upon which the 
appellant's revision pétition succeeded' was the ground of want of jurisdiction 
which was a technical ground.’ At the relevant time the amendment to the Act 
had not been made by which power has since been given to an Assistant Com- 
missioner to revise an assessment made.by a Commercial Tax Officer. We are 
prepared to concede that the expression actually used might not have been 
happy, but, looking at the matter as a whole we are by no means satisfied that 
this caused prejudice to the appellant or that the impugned order" suffers for 
this reason from anv kind of i i e ow 


It was.then faintly suggested that the Department appeared to have ‘acted 
;in a mala fide manner. “Allegations of bad faith are quite, easy to made but 
they .are very difficult to substantiate. Except “for the coincidence that the 
order made by one Assistant Commissioner came to be reafirmed by another 
officer holding a different charge, we have found no material upon which the 
appellant could -reasonably urge that the proceedings have been vitiated by 
bad faith. The allegation of mala fides must be rejected at once. 


It was then argued that the proceeding resulting in the impugned order 
were had since the Rules under which d were pepe to have been held 
were ultra vires s the Act. 


. It. will be recalled that Rále 80 (b) gives power to the Commissioner or 
any other authority empowered in this regard by the Commissioner to revise 


g 
* - 


~~ 
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an assessment made or order passed. The provise to the subsection authorises 
such revision within four years from the commencement of the Bengal Finance 
(Sales Tax) (West Bengal Amendment) Act, 1950, of an order passed under 
the Act. : The contention is the rule permitting revision of a pre-amendment. 
assessment is beyond the power given to the State Government to make rules 
under section 20 (6) of the Act. The question of the Rule being ultra vires 
is according. to the appellant, linked up with the question of retrospective 
operation given to the Rule. ‘In one sense the criticisms relating to the ultra 
vires character of the- rule and of its retrospective eee are more or less 
two facets of the same argument as presented, 


‘Section 26 empowers the State’ Government to one dis  Subsection 
(2):'section 26- including items (0) and (p) has been relied ' upon on behalf of 
the state as giving .unple power to frame and modify rules so as to make them 
part:of the Act. The appellant's contention has been that the proviso to 
Rule 80 (b) is not one of the matters which could reasonably be said to be 
covered under either (oy'or (p) of sub-section (2). We think, however, Rule 80- 
(5) including the proviso is completely covered by sub-section (1) of section 26 
which gives. the amplest power to the State Government to make rules for the 
purpose of carrying out the object of the Act. There can be no doubt that 
the object is to provide against the evasion of tax where the tax is’ properly 
leviable, and in furtherance of that object Rule 80 (5) was framed. Indeed, 
sub-section . (2) of section: 26 is:less general than sub-section (1); and if sub. 
section-(1) serves thé purpose, which-it does in the present'case, we need not 
express any-final opinion as to whether the Rule in question is authorised 
under items (0) and (p) of sub-section (2). In our view sub-section (2) merely 
illustrative of'the Rule making power given.by subsection (1) Indeed, if 
authority was needed for this proposition it will be found in the case of King 
Emperor v. Sibnath Banerji(1) where the- Judicial Committee while- con- 
struing the validity of.rule 26 of the Defence of India Rules, had occasion to 
consider section 2 of the Defence of India Act which. gave power to ‘the Central 
Government to:make: Rules. The material portion of section 2 of that Act 
as amended Act.of 1940 is as follows: “ 2-(1) The Central Government may. 
my notification in thé official Gazette, make such rules as appear to it to be 
necessary, or expedient for securing the defence of British India, the public 
. safety, the maintenante of public order or the efficient’ prosecution of war, or: 
for maintaining supplies and services essential to the life of the community.’ 
(2) without prejudice to the generality of the powers conferred by sub-ection 1, 
the rules may provide for or may empower any authority. to make orders ` 
providing. for all or any of the following: matters, namely, .'. E 
“The ,particular matters provided in sub-section (2) were set out: “Their Lord. 
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ships then Reed to ie Material | part of rule 26 itself and observed that 
the Federal Court had misread the effect of section 2 of the Defence of India 


Act. Lord Thankerton who spoke for the Judicial. committee observed as 
© follows. : 


|" In the opinion of their Lordships the function of sub-section (2) is merely 
an illustrateive one; the. rule-making power is conferred by sub-sectioh 1, and 
‘the rules ' which are referred to in the opening sentence of sub-section 2 are 
the rules which are authorised by, and made under, sub-section 1; the pro- 
visions of sub-section 2 are not restrictive of sub-section 1, as, indeed is ex- 
pressly stated by the words without prejudice to the generality of the powers 
conferred by sub-section 1.. There can be no doubt as the learned Judge him- 
self appears to have thought—that the general language of sub-section ] amply 
justifies the terms of rule 26, and avoids any of the criticisms which the 
learned Judge expressed in relation to sub-section 2” -This is authority for 
the proposition that where the ‘general anguage providing for the framing 
of rules is wide enough to justify any rule, ib is unnecessary to refer 'to the 
particular matters which are merely illustrative of the general power in pur- 
»uance of which rules are framed, 

Turning to the language of sub-cection (l1). of section 26 of the Bengal 
Finance (Sales Tax) Act, there ‘can be no doubt that Rule 80 .(5) with its 
proviso is well within the rule making power of the State Government as 
'defined in that sub-section. "We are, therefore, of the view that the particular 
provision of law under which the enbancement of tax was made was not 
ultra vires the Act. i 


^.. To’ be ‘criticism that-the proviso to. Rules 80. (5) has improperly been 
given retrospective effect. We think there is a short answer. It is to be 
recalled that in this case the proceedings concluded before the Commercial 
‘Tax Officer, Sealdahr Charge, on August 31, 1949. ‘The Department challenged 
the assessifient on the ground ‘that the return submitted by the appellant was. 
either. correct nor conipléte. Proceedings in revision were accordingly com- 
menced against the appellant before the Assistant Commissioner of Commercial 
Tax, Central. Section. This officer made an order on December 28, 1949, 
where by he increased the assessment. The appellant being dissatisfied with 
this order applied in his turn to the ‘Commissioner ig revision, and the 
matter remained, pending for several years until an order made on 
February 19, 1964, whereby the order complained of was set, aside and the 
question of enhancement of tax was directed to be dealt with afresh by another 
Assistant Commissioner. Thus it-is plain that the assessment made originally 


i 
} 
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in 1949 was not ailowed to become final. It was in a fluid state, under re- 
vision, during all the time. It was disturbed first at the instance of the Depart- 
ment, and then disturbed again at the instance of the appellant with the 


consequence that no finally . was reached until October 26, 1954, when the ' 


Assistant Commissioner of Commercial Tax, Calcutta North, made the order 
which is now complained of. It is clear that this last order was made on a 
date when the amendment had already come into operation. The amendment 
.was intróduced in 1952 which, empowered the authority mentioned in the 
proviso to Rule 80 (5) to revise an assessment within a certain time limited 
oy it. Clearly, therefore, in tbis case no question of retrospective operation 


arises. It is to be observed that the Assistant Commissioner of Commercial | 


Tax, Calcutta North, started the proceedings afresh. He directed the issue of 
fresh notice in Form I, and gave the appellant every reasonable opportunity 
to say what he had to say against the proposed increase. This in substance. 
did not involve retrospective operation of the proviso. 


The objection that the proviso to Rule 80 (5) is uitra vires the Act is a 
distinct objection, distinct from the criticism, that the proviso cannot be 
given retrospective effect, although the arguments on both sides have proceeded 
on a mix-up of the two. But if either objection succeeds, the order com- 
plained. of is bound to be set aside. The Rules having been framed, particular- 
ly, Rule 80, tinder the general power given by section 26 (1), there can be 
no valid ‘objection on the- ground that it is in any way ultra, vires the Act. 
‘The power to increase the tax is a power given by the Act itself; even the 
power of the appellate authority extnds to enhancing the tax imposed as will 
be seen from section 20 (2) (a) of the Act. Revision will ordinarily mean 
reduction or enhancement of the tax assessed. The power of enhancement. 
seems also to be included in the power given to the appellate authority under 
the provision just received. It seems to us the purpose of preventing évasion 
of legitimate tax liability is a consistent purpose and proviso does no more than 
merely advance that purpose so as to enable cases of under—assessment, dis- 
posed of within four years of the commencement of the Amendment Act,to be 
reached. In this view we think that it cannot be disputed that the purpose 
of thé proviso is well within the purview of the Act and completely authorised 
by section. 26 (1) which gives express authority to the State Government to 
make rules to carry out the ope of the Act. 


On the,question that retrospective operation could not be given to the 
proviso to Rule 80 (5) we have been addressed at great length, and our atten- 
tion has been drawn to a decision of the Allahabad High Court in the cage of 
Modi Food Products vs. Commissioner of Sales Tax U, P. (1). This was a case 


(1 (1956) ALR. All, 85. 
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under U. P; Sales Tax Act (15) of 1948) in which the court was called upon 
to consider the affect of certain notifications, The learned Judges have in that 
case held that a legislature can give retrospective effect co a piece of legislation 
passed by.it,.but the Executive Government exercising subordinate and dele- 
ogated legislative powers cannot make legislation retrospective unless that power 
is expressly conferred. This observation has been relied upon im aid of the 
contention that the proviso to Rule 80 (5) in the present case cannot be given 
retrospective effect in the absence ot an express provision in the Act sanctioning 
such a course. a. | 


The imported of the observation in thé case.just cited fell to be considered 
by a Division Bench of this Court in the case of Brojendra Kumar Saha vs. 
. Union of India(1), in which P. B. Mukharji, J: expressed his approval generally 
with the observation but qualified it. in the end by saying that retrospective 
eflect'could-be given even if the intention to make a notification retrospective 
could be-said to have been implied. Thus the Allahabad view was modified 
by this Court, and the position was made further clear by what Bose, J. (as he 
then was) observed in this context. After referring’ to certain statutory pro- 


> visions contained in’ the Sea Customs Act and. the , Central Excise Rules, he 


expressed the view that there appeared to be no linit or restriction imposed 
on the power of making rules. The absence of restriction on the power was 
considered to be a relevant consideration. The position, therefore seems to be 
that this court was of thc view that where power is given, even if implied by, 
, the make rules to further the object of the Act, that power could be exercised 
so long as the exercise of it was within the limits imposed by the Act itself, 
Applying this test we think that the proviso to Rule 80 (5) of the rules does 
not go beyond tthe power expressly given to the. State Government to frame 
rules to carry out the purpose of the Act. 


+ 


Even if it be held in the abstract: that restrospective operation of the 
proviso is not permissible we think that the impugned-order cannot be chal- 
lenged on the ground.we have stated. It was made at a time when the proviso 
had already become. part of the rules and was in full operation. The order 
under. challenge was made on February 19, 1954, and the proviso was adopted 
as part of Rule 80 (5) in 1952. - This, of course, presupposes that the assess- 
ment originally madé by the Commercial. Tax- Officer had not become final. 
In. our opinion the Dm “of tettorpeenye SPO does not operation 
does. not properly arise. is 


"À cognate but a more “fundamental objection has been evens on behalf, 
ot ix appellant.- it relates to the- ‘amendment of séction 20 (3) of the Act. 


¢ - 
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‘The objection is that. the original. order of assessment faving been aade in 
1949, there was no power to revise it since it was only an “assessment made ” 

and not an “ order passed " within the meaning of the Act. The point is that 
before 1950, sub-section (8) of section 20 gave power to the Commissioner 
only to revise an " order passed." It made no mention of assessment, but 
by West Bengal Act XLVIII. of 1950 as amendment was. introduced in the 
subsection which gave power to the Commíssioner upon an application or upon: 
his own motion to revise'an " assessment made or order passed ‘under the Act.” 


- The argument is that the original-order of assessment having been made 
in August, 1949, it could not be revised under any provision of thé Act and the 
fax could not be increased at the instance of the Department by the Assistant 
Commissioner of Commercial Tax, Central. According-to the appellant he 
was driven to seek revision of an unauthorised increase by getting rid of an 
.llegal order although he admitted that even his recourse to revision had not 
had the sanction of law. It is said that the revision before the Commissioner 
as well as the further hearing ordered by him before another Assistant Com- 
missioner—all come in the: chain of a proceeding illegally. initiated by the 
Department when they first sought to' revise the original assessment. That 
being the-position, the appellant had urged that the entire gamut of revisional 
proceedings was wrong with the result that the original order of the Commercial ` 
Tax Officer, Sealdah, Charge, made on must 9l, 1949 alone survices. 


. On behalf of the respondent this argument has been seriously challenged, 
and it has been said: that the. amendment made in 1950 in sub-section (3) of ` 
séction 20 introduced little to the original sub-section. i The contention i is that, 
aft assessment is as much an order as any other made under the Act; indeed, no 
assessment ‘can, in fact, be made except by méans of an order; and if that is 
the true position, the amendment must be held to have added nothing to the 
sub-section as it originally stood, Qul uw Vue ARE 


We have considered these arguments and are of the opinion that ‘the Tes- . 
pondent's contention seems to be sound, Taking the Act as a whóle and the 
relevant rules, it seems to us that the addition of the words “ assessment made.” 
has added little to the sub-section. These two, words merely clarify the position 
and make only explicit what was already implicit-in the sub-section. f 

^N. P. Craises ig his book on statute Law says that where an ‘Act is passed. 
for the’ purpose of supplying an obious omission in a'former Áct, or, as 
Parke, J. has said in R F. Dursley(1) "to" ‘explain ” a ‘former statute” 
the subsequent Act has relation back to the ie when the prior Act was passed, 
-ft is unnecessary to multiply instances. The words “ assessment made” intgo- 
duced by the Amendment Act have added little to the content of mon 
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(3) of section 20. . I1 is well known that explanatory provisions have always been 
given retrospective effect, and it does not require any express provision to make 
such explanations retrospective, ` 


The effect of the ameridment which we aré considering at the moment fell 
to be considered in the.case of Aswini Kumar Dutt vs. Commercial Tax Officer, 
Midnapore(1),. where Bose, J. (as he then wasy had occasion to construe the 
phrases amendment made " and “order passed." The question was raised in 
connection with Rule 80 (2) of the rules, and it was held that “an order of 
assessment " was include as in the word “order” as used in that Rule. We 
are, therefore, of opinion that.the expression “ order passed " would include and 

“ assessment made," and in that view, it would be only right to hold that the 
original order, made in this , case. in 1949 could well be revised even though it 
“as an assessment determining the appellans liability to Tax. 


It may as well be a: matter for consideration as to, whether the power 
given by the proviso to Rule. 80. (5) to revise an assessment at any time within 
four years of the commencement of the Amendment Act of 1950 involves any 
substantive right of the appellant. It may perhaps be said that the limit of 
time prescribed in the proviso raises only a question of limitation. Ordinarily, 
Limitation is part of procedure; and although the right of a appeal or of re- 
vision is substantive, the period prescribed for it cannot but be procedural. In 
. the case of Baijnath vs. Dulari Hajjam(2), observed that rules of limitation are 
` prima facie rules of procedure. It has been so held in numerous cases and we 
would require strong reasons to hold that a rule of limitation is not retros. 
nective in its operation. 


It. is, however, unnecessary for us to pursue the matter further since we 
have chosen to rest our decision in the present case on a circumstance which 
determines the real issue. The impugned order having made on February 19, 
1954, when the proviso had already come into operation, the question of its re- 
trospective effect becomes academic. We hold therefore that even though the 
original assessment was made in 1949, it was not allowed to become final; and 
before it reached finality it came to be dealt with by the appropriate authority 

who had power to 1ncrease the tax in accordance with the Act and the rules. 


"This TT fails and is dismissed. We make no order as to 
costs, | . 


i K. Bose, e. Ji agree. | Appeal dismissed with no order as to costs. 
NCGS | ` 
Q0) (1957) 61 C-W.N. 953. (2) (1928) 50 LL.R. All. B65. 
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Civit © CIVIL RULE 
Pags Before the Hon'ble Mr. Justice G. K, Mitter. | E 
September, 27. ] . 


A. J. JALALUDDIN & ORS, 
f , '" — Vs. - f 
THE ASSISTANT COMMISSIONER OF COMMERCIAL TAXES, 
` SOUTH CIRCLE, CALCUTTA, & ORS. 


Central Excise And Salt Act, 1044 (Central Act I of 1944), First Schedule, “ Tobacco ''— 
Additional Duties of Excise (Goods of Special Importance) Act, 1957 (Central Act LVIII 

of 1957, First Schedule, “ Tobacco "— Bengal Sales Tax Rulds, 1941, Rule 3(28)— 
mption from tax—Bengal Finance (Sales Tax) Act, 1041 (Bengal Act VI of 1941). 
Section 20(4)--Bergal Sales Tax Rules, 1941, Rule 80 (8)—Review by Assistant - Com- 


missioner of his own order if allowed—Constitution, Article 2 pportunity to dealer 
to show payment of additional excise duty on tobacco used in menufacture of snuff sold 
in Calcutta. : ; ij 


The Assistant Commissioner of Commerc'al Taxes is competent to review his own order 
under Section 20(4) of the Bengal Finance (Sales Tax) Act, 1941, and has under Rule 80(6) 
of the Bengal Sales Tax Rules, 1941, a period of 4 years within which he can of his motion 
ieview any order of assessment made or passed under the Act or Rules. 


Whether the Assstant Commissioner applied his mind to the case or passed his order 
under the direction of the Commissione: of Commercial Taxes may be determined upon the 
contents of the order nf the Assistant Commissioner. 


Snuff is a manufactured product from tobacco, but is not under the heading '' manufac- 
‘ured tobacco " under the item '' Tobacco’ in the First Schedule to the Central Excise and 
Salt Act, 1944. "Therefore, tobacco used for manufacturing Snuff should come under the 
heading '' manufactured tobacco " in the Schedule, under category (8), other than flue cured 
and not otherwise spinhed ’’, subject to: the excise duty of Rupee one per pound. 


Snuff is not included under the heading, '' manufactured tobacco," under item 9 . 
'*'Tobacco," of the First Schedule to the Additional Duties of Excise (Goods of Special 
Importance) Act, 1957. Category (6), ‘‘ other than flue cured and not otherwise specified.” 
under the heading '' manufactured tobacco '" under item 9 '' Tobacco," attracts an addjtional 
‘uty of 20 naya paisas per pound. ib 

According to Rule-8 of the Bengal Sales Tax Rules, 1941, in calculating his taxable 
turnover a registered dealer may deduct from his gross turnover his turnover on the goods 
mentioned under various headings thereunder. According to.the Explanation to Rule 3(28), 
* tobacco "' 1s te have the same meaning as that piven in the Act of 1957. Where the dealer 
has not made any lump payment as contemplated by Rule 3 (28) (b), be is entitled to exemp 
tion only if he can bring his case under Rule 3 (28) (a). i 


It is not right to hold that becaure no additional excise duty has been paid on Snuf, 
Sales of Snuff could not be held to have been exempt from tax. "The dealer was entitled to 
an opportunity to show whether additional duty of excise had been paid on tobacco out 
of which Snuff was manufactured and sold in Calcutta from and after 14 December 1957. 


x 


The material facts will appear from the judgment: — 
Sankar Ghose with Surathi Mohan Sanyal—for the Petitioner. , ° 


* Civil Rule No. 4934 of 1960. 


à . i pair 


` 
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J. Majumdar with P. K. Banerji—for the- “Opposite xu 
' Es judgment of the Court: was: as Eod ON: —- 


G. K. Mitter, J.:—In this application the petitioners pray for the issue 
of writ in the nature of certiorari calling upon the respondents to withdraw 
or cancel the order of respondents No, 3 dated September 17, 1958 and the 
order of the respondent No. 1 dated July 29, 1960 and restraining them from 
demanding or claiming or collecting-any sales tax on the sale of snuff for the 
period-after December 13. 1957 and for other ancillary and incidental reliefs. 
The petitioners arc two in number who carry on business in snuff in partner- 
ship in the firm name of A. Jainulabdeen Sahib. Snuff is manufactured at 
Madras and sold in large quantities from the branch office of the firm at 
50/1, Dharamtalla Street, Calcutta. The firm is a registered dealer under the 
Bengal Finance Sales Tax Act of 1941. It submitted returns in respect of 
Sales Tax payable by it on account of snuff sold to the Sales Tax Authorities 
for the periods ending June 30, 1957, September +30, 1957 and December 13, 
1957. It did not submit any return in respect of snuff sold by it from and 
after the last mentioned date its contention being that by reason of payment of 
additnional Excise duty on snuff.of the tobacco out of which snuff was pre- 
pared or manufactured no sales tax was payable on the sales of snuff from and 
after December 13. iust in the circumstances hereinafter mentioned. 


The respondents are (1) The Assistant Commissioner of Commercial 
Taxes, South Circle Calcutta (2) N. C. Biswas’ having his office and personally 
working for’ gain at 14, Beliaghata Road; Calcutta (8) The Commercial Tax 
Officer, Taltala Charge, Calcutta-4. J. N.' Mukherji having his office and per- 
-sonally working for gain at 14, ‘Beliaghata Road, Calcutta and (b) State of 
West penga through the Finance Taerar RD Calcutta. 


The respondent No. 3 by an order dated September 17, 1958 held that 
the petitioners were liable to pay sales tax on the sale of snuff even after 
December 18, 1957 and assessed the firm accordingly. "The assessment was for 
Rs. 1,888-82 nP. on account of sales tax and penalty for the assessment year 
1957-58. On an. appeal- ‘being preferred from. the said order to the Assistant 
Commissioner ,of Commercial Taxes, South Circle, Calcutta (respondent No. 1) ` 
the latter held: by . an, order dated September 2, 1959 that sales of snuff on 
which additional excise duty had heen paid Were. exempt | from the payment 
of tax iñ view of rule 3(28) of the Bengal Sales Tax, Rules | and set aside the 
order of assessment made by the respondent No. 3, directing ‘him to make a 
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fresh assessment. Thereafter the Commissioner of Commercial Taxes issued 
a circle that sales tax was payable on the sales of snuff. By letter dated April 
28, 1960 the respondent No. 3 wrote to the petitioners that the exemption 
had been passed through a misapprehension and that he proposed to, review 
the same. On July 29, 1960 the respondent No. 1 held that no additional 
excise duty had been imposed on snuff as such and accordingly sales tax was: 
payable on the sale of snuff even after the period commencing on December 13,- ` 
1957. .In the said order he observed that “exemption under Rule 3(28) (a) is 
applicable-only when the goods mentioned in that rules are subjected to Addi. 


tional Excise Duty. But as no Additional Excise Duty has been imposed on -` 


snuff as such the- exemption under rule 3(28) (a) cannot be extended to sales 
: of snuff. It may be that the tobacco from which snuff is prepared bds been, 
subjected to Additional Excise Duty but snuff is altogether.a different article 
and there being no Additional Excise Duty on snuff the sale of snuff cannot 
be held to have been exempted: from tax;" .He therefore set aside the order 
of assessment and directed the Commercial Tax Officer to make a fresh assess- 
ment after giving the petitioners an opportunity of being heard. 


The petitioners contend fhat the orders dated July 29, 1960 and September si 
17, 1958 are without jurisdiction on various grounds of We only two were c 
pressed at the hearing. ` i 


we 


4 


These are as follows: — 


r LI 


(a) THe respondent No. I had no power or jurisdiction to review the . 
-earlier order dated September 21, 1959 on. his own initiative or > 
`-at all. In-any event, any steps for reviewing such order was time | 

barred. Further the. review was done at the.linstance of the 

E Commissioner of Commercial Taxes and the respondent No. i 
- : .-: did not apply his independent mind to the question whether sales 
of snuff after December.24, 1957 was liable to the payment of 

sales tax but merely followed the direction of the commissioner 

of commercial taxes. j ; 


(b) Additional icis; Duty had been paid in respect af snuff sold by 
the firm after December 13, 1957. In any event, such additional 
excise duty had been paid in respect of the tobacco out of which 
such snuff was prepared or manufactured. The. petitioner annexed 

_ certificates purporting to show payment of additional excise duty 
on the consignment of snuff receiyed by the Calcutta office under 

- various invoices which, were dai 'marked annexrure ! M' 

- "to. the petition, , 


1 


* 
^ - e 


- M 
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The first pai is without any merits. Under section 20(1) of the Bengal 
Sales Tax Act any dealer may in the prescribed manner appeal to the pres- 
cribed authority against any assessment within sixty days or such further period: 
as may be allowed by the authority for cause shown to his satisfaction from the. 
receipt of a notice issued under sub-section (3) of section 11 in respect thereof. 


"Under sub-section -(4) of section 20” subject to such rules as may be pres- 


scribed*any assessment ‘made or order passed under this act or-the rules made 
thereunder by any person appointed: under section 8 or section 3A may bë 
reviewed by the person passing it upon application or of his own motion.” 


. Under sub-section (5) a reasonable opportunity has to be given to the person 


likely to be affected adversely by any order passed under this section. Under 
1ule 74 of the Bengal Sales Tax Rule an appeal against an order of assessment 
passed by a Commercial Tax Officer lies to the Assistant Commissioner. Rule 
60 (1) of the Bengal Sales Tax Rules lays down that the provisions of rules 76 
and 77 shall apply mutatis mutandis to evéry application for review. Sub- 
rule (2) of rule 80 prescribes for the period within which an application for 
review may be entertained. Under sub-rule (6) the commissioner or any other 
authority appointed under the*Act shall not, of his own miotion, review any 
assessment made or.order passed under the. act-or the rules thereunder, if 


(i) the time within which an SpEneaHon aci review may | be made before 
„him has not expired; or n 

(ii) the assessment has been made or the oder. has been passed more than 
four vears previously. 


Clearly the Assistant Commissioner of Commercial taxes is competent to 
review his own order under section 20 (4) of the act and has under subrule 
(d) of rule 80 à period of four years within which he can, of own motion, 
review -any order of assessment made or passed under the act or rules. The 
order of review plainly shows that he had considered all arguments advanced 


'and was not passing his order under the direction of the Commissioner of 


Commercial Taxes. | 
With regard to the question as to whether ‘sales of snuff after December 
18, 1957 were exempt from the levy of sales tax the position seems to be as 


follows: Tobacco and things manufactured therefrom were and are liable: 


to pgyment of excise duty under section 3 of the Central Excises and Sale Act, 
1944. The duties leviable are specified in the first schedule to the Act. Accord. 
ing to item .9 thereof.‘ Tobacco *-means-any form of tobacoo] whether cured 


` 
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or uncured, and whether manufactured or not, and includes the leaf, stalk 
and stems of the tobacco plant but does ‘not include any part of a tobacco 
. plant while still attached to.the earth." Unmanufactured tobacco and manu- 
factured tobacco are dutiable at rates specified ‘under item: 9. For instance, 
. Unmanufactured tobacco if flue-cured and used. in the manufacture of cigarettes 
attract duty at varying rates depending on tbe composition of the cigarettes. 
Unmanufactured tobacco if other than flue-cured and not actually used for the 
manufacture of cigarettes or smoking mixtures for pipes and cigarettes or biris 
is liable to duty at much reduced rates. ‘Tobacco, if order than flue-cured and 
not otherwise specified, is liable to excise duty at one rupee per 1 1b. ‘Stalks of 


tobacco attract duty at Gne anna per Ib. while tobacco used for agricultural: 


purposes is exempt from duty: Manufactured tobacco such as cigars and 
cheroots and Biris atttracts duty at varying rates specified. 

Under section 2(f) of the said act ‘ manufacture” includes any process 
incidental or ancillary to the completion of a manufactured product; and in 
relation totobacco includes the preparation of cigarettes, cigars, cheroots, biris, 
cigarette- or pipe or hookah tobacco, chewing- tobacoo or snuff. It would 
therefore appear that -snuff would be a manufactured product from tobacco 


but curiously enough snuff does not find a place among the items of manu-' 


factured tobacco mentioned under the heading ' tobacco’ in the first schedule 
to the act. It therefore appears to me that tobacco used for the purposes of 
manufacturing snuff can only fall under item 6 of unmanufactured tobacco in 
the schedule as being 'other than flue cured and not otherwise specified ' 
attracting duty at rupee one per lb. The learned Advocates could not point 
out any other item under the heading ‘tobacco’ which d pend apply 
to tobacco used for the manufacture of snuff. — 


, Under section 6 of the Bengal Finance (Sales tax) act, 194T no tax is 
payable under this act on the sale of goods specified in the first column of 
schedule, ] subject to the conditions and exceptions, if any, set out in the 
MD entry in the second column thereof. Item 18 of schedule 1 

“tobacco or hookah, that is to say, tobacoo-paste. ready for use in hookah." 


Barring tobacco for hookah, sales of tobacco in any form manufactured or un-- 


manufactured would attract the levy of sales tax. The petitioners had in conse- 
. quence been paying sales tax on sales of snuff up to December 13, 1957 with. 
out any demur. On December 26, 1957 an Act styled ' The Additional Duties 
of Excise (Goods -of special Importance) act, 1957 was passed by the -Indjan 


Legislature. It is described. as ‘an Act to provide for the levy and ‘collection ' 
of. additional duties of excise om certain. goods -and for the HHNTDUDOR of.a - 


I 


n 


1 
! 
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apart of the net procedde erco among the States in pursuance of the princi. 
ples of distribution formulated and the recommendation made by the Finance 
commission in its report; dated the 30th day of Semtember 1957 and to declare 
those goods to be of special importance in interState trade or oommerce.' 
Section 3(1) of the Act lays down that ‘there shall be levied and collected in 
respect of the following goods, namely, sugar, tobacco, cotton, fabrics, rayon or 
artificial’ silk fabrics and woollen fabrics produced or manufactured in India 
and on all such goods lying in stock within the precincts of any factory, ware- 
house or other premises where the said goods are manufactured, stored or 
produced, or in ary‘ premises appurtuant thereto, duties of excise at the rates 
specified in the first schedule to this act.’- Under sub-section (2) “ the duties 
ot excise referred to in sub-section (1) in respect of the goods specified therein 
shall be in addition to the duties of excise chargeable on such goods under 
the Central Excises and Salt Act, 1944 or any other law for the time being in 
force. Under sub-section (4). During each financial year, there shall be paid 
out of the Consolidated Fund -of India to the States in accordance with the 
Provisions of the Second Schedule such sums, representing a part of the net 
proceeds of the additional duties levied and collected during that financial 
year, as are specified i in that Schedule." “Item 9 of the First Scredule to this act 
_ Specifies various kinds ol: tobacco, manufactured and unmanufactured; with 
rates of additional duty shown against them. Again, snuff does not, find a place 
under the heading (manufactured tobacco) Sub-item 6 i.e. “ unmanufactured | 
tobacco’ if ‘other than fluecured and not otherwise specified’ attracts addi. 
tional duty of Twenty naya paise per pound. 


^ After the enactment of the last mentioned statute there was an amend. 
ment to he Bengal Sales Tax- Rules and new clauses (28) (a) and (b) were 


‘added after claus (27) of rule: 3. Rule 3 lays down that in cal 


culating his taxable turnover a registered dealer may deduct froin 
nis gross turnover his turnover. on. the goods mentioned under various 
headin Clause (28) (a) reads ‘Sales of cotton «fabrics, rayon or 
ORI silk fabrics, woolen fabrics and tobacco other than cigarettes, or 
on which duty has not been paid under the Additional Duties of Excise (Goods 
of Special Importance) Act, 1957. Clause (28) (b) reads Sales of cotton 
Fabrics rayon or artificial silk fabrics, woollen fabrics and tobacco other than 
cigarettes, on which duty has not been paid under the Additional Dutties of 
Excise (Goods of special Importance) Act, 1957 provided .the Commissioner 
is satisfied that the dealer claiming exemption of tax on such sales has made a 
limp payment on account of sales tax-payable in respect of such sales,’ The 


E 
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` explanation to clause (28) shows that ‘tobacco’ is to have the same meaning. 


as that given in the Additional duties of excise act, 1957. "Therefore the peti- 
toners could only deduct sales of snuff from their gross turnover if they: had 
paid additional excise duties under clause (28) (a) above or had made a lump 
payment on account of sales tax payable in respect of such sales of snuff. The 


petitioners do not claim to have made any lump payment. Therefore they are ' 


entitled to exemption only if they can bring their case under clause (28) (a). 
The documents contained in annexure ‘ H’ to the petition are merely letters 
addressed by various persons to the petitioners at Madras certifying that thev 
had paid additional excise duty on certain bills. These are not certificates 
given by the excise Authorities to show that additional duties of excise had been 
paid on tobacco out of which snuff had been manufactured and sold in Calcytta. 
‘Fhe learned Assistant Commissioner of Commercial Taxes was not right in 
holding that because no additional excise duty had been paid on snuff sales of 
snuff could not be held to have been exempt from tax. He must give the 
petitioners an opportunity of showing whether additional duty of excise had 
been paid, on tobacco out of which snuff was manufactured and sold in Calcutta 
from and after December 14, 1957. * - 
The Rule is therefore made, absolute but without prejudice to the right 
of the Sales Tax authorities to assess the petitioners on the sale of snuff after 
December 14, 1957 unless the petitioners can show that additional duty of 
„excise had been paid as mentioned. There. will be no order as to costs. 


| " 


Rule made absolute. 





N. C. S. 
CIVIL RULE . 
Civil Before the Hon’ble Mr. Justice R. S. Bachawat and. 
1969 Hon'ble Mr. Justice Purushottam Chatterjee. 
Sr : 
September, 20. MESSRS, N. C. MUKHERJEE & COMPANY 


- Vs. ! 
UNIỌN OF INDIA (REPRESENTED BY THE) COMMISSIONER 
OF INCOME TAX, WEST BENGAL, `  — 


The Excess Profits Tax Act, 1940 (Central Act XV of 1940), Sections 1418), 91—The Indian 

. Income Tax Act, 1922 (Central Act of 1922), Sections 29, 45, 46—Assessment of partner- 
ship firm in partnership name, and realisation of tax from firm, if valid —Finality of 
assessment to exceed: profits tax, if affected by pending proceedings for refund—Form and 
„validity of. certificate—Bengal Public Demands Recovery (Validation of Certificates "and 
Notices) Act, 1961 (West Bengal Act XI of 1961), if ultra vires, . 


* Civil Rule Nos. 4583 to 4586 of 1960. — 


i 


am 


+ 
č 
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, Where the partners of a firm are liable.to be assessed jointly in the name of the partner- 
sbip name under secion 14(3) of the Excess Profits lax Act, 1940, ihe partnership firm is 
thc assessee within the meaning of the proviso to Section 21 of that Act, and by Sections 
29, 45 and 46 of the Indian Income Tax Act, 1022, read with Section 21 of the Excess Profits 
lax Act, 1940, the notice of demand of the excess profits tax could be served npon the 

, partnership firm in firm name, and on default. of payment by the firm, the Excess Profits Tax 
| Officer could forward a requisition to the collector for realismg the demand from the firm 
i according to the Bengal Public Demands Recovery Act, 1913. .. 


In view of Section 48(2) of the Indian Income Tax Act, 1922, read with Section 2] of 
the Excess Piofits Tax Act, 1940, the finality of the assessment to Excess Profits Tax is not 
auected by the pending proceedings foi refund. 

Where the certificates plainly specify that the demands are on account of excess profits 
tax assessed in respect of ihe chargeable accounting -periods ending on the dates therein 
specified, the „public .demands are sutficiently identihed, and it is not necessary to specify 
explicity the dates of the commencement of the chargeable accounting periods or to mention 
‘he income tax, on thg basis of which the excess profits tax is said to have been assessed, 
where the public demand 1s otherwise sufficiently identified. in tbe certificates, it is not necessary 

to give any further particular of the demand in the fourth column of the certificate. 

The torni of the certificate set forth in.the Appendix under Rule 84 in Schedule Il 
to the Bengal Public Demands Kecovery Act, 1013, should not be lightly departed from, but the 
ce,tificate officer has power to make necessary vanation in the form without sacrificing its 
«essential requirements. A certificate, which sufficiently identifies the certificate debtor, the ' 
certificate-creditor and tlie public demand, and which certifies that the demand is due to the 
creditor from the debtor, and. which, when signed on 1equisition under Section 5 of the Act, 
futher. certifies’ that the demand 1s recoverable and that its recovery by suit is not barred by 
any law, satisfies the test, of a valid certificate as laid down in.thé case of Baimath Shai vs, 


stamgatl Singh(1). 


. . The certificate 1» invalid if, it ddeg mot satisfy this test, or if it is shown 
that the certificate officer did nos apply his mind to the matters before him aid did- not 
satisfy himself.that the demand was justly -due and recoverable. A certificate is not rendered 
invalid by a mere,defect of form, and even by any omission to fill up a blank. A certificate 
cannot be pronounced to be invalid merely on the ground that it does not repeat the exact 


* 


formula prescribed in the standard form. 


The combined effect of the words in Section 7 of the Public Demands Recovery Act, 
31918, and Form 3 read with Rules 3.to 8 in.Schedule II to. the Act, is not that the notices 
ulider Section 7 must be signed by, the certificate officer on the date on which he files the 
certificate in bis Office. and that the date borne in the notice must be the, date on which 
the certificate is signed and filed. A fresh notice issued under Section 7 after the first notice 
is.set aside cannot be signed on the date on which the certificate was filed, and cannot bear 
that date. If the nouce is signed on a later date, tha circumstances of the case require 
that the’ body of the printed notice should be amended by giving the date on which the 
certificate was filed in the office the absence of such amendment doc not invalidate the notice. 
The true principle is that no certificate filed under Section? 4 or 6, and no notice issued 
under Section 7, should be pronounced to be invalid mereiy on the ground of a defect error 
or,i arity in the form thereof. Tha matter is now governed by the Bengal Public 
bei Recovery (Validation of Certificates and Notices) Act, 1961. 


The Bengal Public Demands Recovery Act, 1913, is a law covered by entries 8 and 45 of 
the State ‘List of the Seventh Schedule to the constitution. As the State Legis- 
laure is competent to make such a law, and is therefore also com t to make the 
Bengal Public Demands Recovery (Validation of Certificates and Notices) Act, 1961, which is 
a'so a law with respect to the matters ennumerated in entries 3 and 45 of the State List. 


The validity of a.certificate under the Bengal Public Demands Recovery Act, 1913, can 
be cfallenged on oné.of the four grounds, namely (D that the certificate officer was not 
«ompetent to sign and file the certificate’ co , (2) that the certificate in quemon 
1^lated to demands other than public demands within the meaning of Section 3(6) of Act, 


(1) (1896) 28 LA. 45. 


- - 
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(8) that „the. certificate- holder was no person in Jaw, ang (4) that the certificate-debtor in 
question was no, person in làw gee vs. Bull(1), and Meenakshi Naidoo vs. Subramaniya 
Shastri(2).. followed]. 


€ 


The material lacts will appear from. the judgment;- — ; 
Probodh Kumar Das Gupta with Suam e Thakura for the | 
Petitioner, l 


S, M: Bose, Advocate General West Bengal with T. Majumdar, Add]. 
t G. P. and Balai Lal Pal—for the Opposite Party. l 


. The jüdgment of the Court was as follows: — 


Baohawat, win these rules the petitioner firm seeks orden duane 
and setting aside all proceedings in-cértificate cases Nos. 168 LT. (C) of 
1955-56, 159, LT. (€) of 1955-56,. 160 LT. (c) of 1955-56 and 161: LT. (c) of 
1955-56 in respect of four certificates all dated March,29, 1956, signed by the 
Certificate. officer, 24- -Parganas and filed,in his office under Section 4 of the 
Bengal Public Demands Recovery Act, 1913 fof recovery of the Public demands 
due to the Union ‘of India from the petitioner firm 'on actount of excess ‘profits 
tax assessed on the petitioner firm for the chargeable accounting periods ending 

. Marth 81, 1942, March.31 1943, March 31, 1944 and March 31, 1946. By his | 
orders dated March 29, 1956 the certificate officer directed the entry,of, the 
Certificates. in Register X .and the issue of a notite under Section 7 of the 
Act. Notices under Section 7 dated April 16, 1956 were issued and served on ' 
the petitioner but upon objection filed under Section’ 9 the Certificate officer 

' by his orders dated December 20, 1956 directed the issue and service of fresh 
notices under Section T.. Fresh Notices dated December 20, 1956, weré issued 
and served ,on the petitioner. Thereupon the petitioner filed under section 9 
of: the Act fresh petitions of objections dated January 27, 1957 and supple. 
mentary objections dated ‘February 4, 1957. The Certificate officer, Shri 

. D. S. P. Mukherjee dismissed the objections by his order dated January 8, 1958. 
Appeals preferred by the petitioner under Section 31 were dismissed by the 
Commissioner. Presidency. Division, by' his order. dated April 18, 1958 and 
revision petitions preferred by the petitioner under Section 53 were dismissed 
by the Board of Revenue by its order dated April 21, 1960. The petitioner 
obramed the present rules on November 28, 1960. 


| ‘On behalf of the petitioner it is contended that Shri D, S. P. “Mukherjee 
had no.power to hear aud dispose of the petition under Section 9 as he was 
inet the successor of office of- Shri S. K. Banerjee before whom the petition had 


Q) (1836) I3 LA, 1944... i (1887) 14 LA, 100. 
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been filed: This contention was raised for the first time before the Board of 
Revenue and the Board rightly rejected the contention on the ground that the 


plea involved new Mu of fact ‘and could not be entertained for the first 
rime in revision. | 


! 


The assessments of the excess profits tax were made by the Excess Profits 
Tax Officer on the partners firm is shown as the certificate debtor in the certi. 
ficates issued under Section 4 of the Bengal Public Demands Recover Act, 
1913. On behalf of the petitioner it is contended that the assessments of excess 
. profits tax could fot lawfully be made upon the partners of the petitioners 
firm name and that the assessments made'and the notices of demand served on 
the petitioner ‘firm and the certificates issued against them are jnvalid. There 
is no substance in this contention. Serction 4 of the Excess Profits Tax Act, 
1940 charged excess profits tax in respect of any business to which the Act 
applied, Section 13 provided for issue of notice for assessment upon any person 
engaged in the business. Sub-section (1) of Section 14 provided for assessment 
of the tax. Sub-section (2) of Section 14 provided that the tax payable in 
respect of any chargeable accounting period would be payable by the person 


' carrying on the business in that period. . Sub-section (3) of Section 14 provided 


that. " where two or-more persons were carrying on the business jointly in the 
chargeable accounting period, the assessment shall be made upon them jointly 
and, in the' case of a partnership, may be made in the partnership name." 
'The assessment of the excess profits tax could therefore be lawfully made upon 
the partners of the petitioner firm in their firm name. Sectión 2] of the Excess 


Profits Tax Act, 1940 provided inter alia that Sections 29, 45 and 46 of the 


Indian Income, Tax Act, 1922 would apply with such modifications, if any, as 
might be prescribed as if the said provisions were provisions of the Excess Pro- 
hts 'Tax-Act and referred to excess profits tax instead of income tax. The 


. proviso to Section 21 enacted that “the references in the said provision to the 


assessee shall be construed as reference to a person to whose business this 
Act applies.” -By the definition in Section 2(17) of the Act “ person” included 
a Hindu. undivided family. It is argued that having regard to the provision 
to-mention 2] reàd with.Section 2(17) the assessees could only be the indivi- 
dual partners to whose business the Act applied. I cannot accept this von- 
tention. This definition in Section 2(17) of the Act did not exclude the 


wider definition of ‘ person” in Section 3(42) of the General Clauses Act. 


Where the. partner, of a firm are liable to be assessed jointly in the partner- 
ship name jointly under Section 14(8) the partnership firm is the assessee 
-within the meaning of the provision to section 21' of the Excess Profits Tax 
Act, 1940, and by Section 29, 45 ‘and 46 of-the Indian Income Tax Act, 1922, 


~e 


- 
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read with Section ?] of the Excess Profits Tax' Act, 1940 the notice of demand 
ol the excess profits tax could be served upon the partnership firm ip frm 
uame and on default.of' payment' by the firm the Excess, Profits Tax Officer ^ 
could forward a requisition to the Collector for realising the demand from: 
thé firm. The assessment, the natice of demand, the requisition for the certi- 
ficates and the cerüficates in the name of the petitioner firm name and on 
default of payment by the firm the Excess Profits Tax Officer could forward 
a requisition to the Collector for realising the demand from the firm. ` The 
assessment, the notice’ of demand, the requisition for the. certificates and the 
certificates in the name of the petitioner frm were therefore lawfully issued. 


On behalf of the petitioner it was contended before the Certificate officer 
that a large sum of money had been paid by the petitioner on account of the 
ax dues, The certificates officer and the Commissioner. rightly rejected this 
contention as no challans showing the alleged payments were forthcoming. 
‘The petitioner now. contends that the Certificates should be set aside on the 
ground that on adjustment of accounts no money Would be found due to the 
Union of India from the pttitioner and in this connection reliáne is placed 
upon two letters dated July 28, -1958 aod July 30, 1958 written by the Income 
. Tax Officer to the Certificate officer stating that the partners of the petitioner 
firm were entitled to considerable sums of money, by. way of refund and that a 
long time would ‘be required for verification and requesting the Certificate 
Officer to stay the colléction proceedings in the Certificate cases in the meantime 
Now point in issue is whether the petitioner firm is liable.to pay the whole 
or any part of the demands mentioned in the certificates. In this connection 
we have not been shown any order for refund passed under Section 48 of the 
Indian Income Tax Act, 1922 or under that Section read witn Section 2l of 
the Excess Profits Tax Act, 1940. It is not established that there is yet any 
. ascertained sum of mone ¥, presently payable to the petitioner on account- of 
refund which can legally be set off against the tax demand of the Union of 
India. In view of Section 48(2) of the. Indian, Income Tax Act 1922 read 
with Section 21 of the Excess Profits Tax Act, the finality of the assessment 
to Excess Profits Tax Act is not affected by the pending proceedings for refund. 
The pétitioner has not therefore established any ground for setting aside, 
carrying or modifying the certificates under Section 10 of the Bengal Public 
Demands Recovery Act 1918. On behalf of the Union of India Mr. Pal has 
" assured. us that the Department still adheres to the stand taken in the two 
letters. It is to be ordered that while the department should be free to take 
' all steps to see that execution of the certificates is not barred by limitation, 


immediate steps be taken for the completion of the pending refund proceed- 


^ 


í 
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ings, if any, so that the moneys, if any, due to the jetitioner firm on account 
of refund may be ascertained and the refund order, if any, of the petitioner 
firm or its partners may be speedily issued. 


On behalf of the petitioner is next contended that the. certificates are in- 
valid because they did not specify (a) the dates of commencement of the charge- 
able accounting periods and (b) the income tax on the basis of which the excess 
profits tax was assessed. Now the Ist column of the certificate mentioned the 
name of the Certificate holder, the 3rd oolumn stated the name and address 
of the certificate debtor, the 4th column stated " Dt, NC-II Cal " by way of 
particulars of the ‘demand. The Ist column of the several certificates also 
gave further particulars of the public demand respectively thus: —'' C.H.P. 
2]1-3-42/ E.P. Tax" "C.H.P. 31-3-43/E.P. Tax," “ C.H.P. 31.3.44/E.P. Tax” 
and " C.H.P. 31-93-46/E P. Tax.” The words "C.H.P." mean chargeable 
accounting period as defined im Section 2(6) of the Excess Profits Tax Act, 1940. 
By Section 2(1) of that Act accounting period “means where the accounts of 
‘the business are made up for successive periods of twelve months, each of 
such periods and, in any other case, such period as the Excess Profits Tax 
Officer might determine. The certificates plainly specify that the demand 
aré on account of excess profits tax assessed in respect of the chargeable 
accounting periods ending on the dates therein specified. The public demands 
are sufficiently identified and it was not necessary to specify explicitly the 
dates of the commencement of the chargeable accounting periods or to mention 
. the income tax on the basis of which the excess profits tax is said to have 
been assessed. Where the Public Demand is otherwise sufficiently identified 
in’ the certificates, it is not necessary to give any further particular of the 
demand in.the fourth column. On this principle it was held that a certificate 
is not rendered invalid bv an omission to state a period for which the income 
tax demand was due or to state that the income tax demand was in respect 
of concealed income see the. unreported decision in Union of India 
v Jeonlal : Bhutoria(1) "decided. on June 3, 1959 or by an omission 
to state the income tax demand and the demand for penalty separately 
and by mentioning. only “income tax for ' 1943-44" without , stating 
that the demand comprised income tax and penalty, see Ajit Kumar Ganguly 
v. Union of India(2). On the other hand it was held that the Certificate was 
rendered invalid by an omission to state the period for which the income tax 
demand was due and to'state that the assessment was for undisclosed income, 
see Abanindia Kumar Maity v. A. K. Biswas(3), and see also Satish Chandra 
Bhowmick v. Union of India(4). In the last case Banerjee and Amaresh Roy. 
(1) Civd Revision Case No. 734 of 1957, (2) (1962) 46 48 LT.R. 104. 


Amaresh Ray. & Banerjee, JJ. decided (3) ) 68 C.W,N. 573. 
on 8-6-1959 a case). . (4) (960) ab CWN, 324. 
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JJ. dissented from the unreported decision in Civil Revision Case No. 734 
of 1957, but Banerjee, J. followed the unreported decision on another point 
in Sm, Champa Kumar Singhi v. Additional Member, Board of Revenue(l). 
The Judicial conflict of opinion is noticed in N. C. Sen and B. C. Senv. 
Income, Tax Officer(2), by P. B. Mukharji, J. who declined to express .any 


opinion in the matter having regard, to the passing of West Bengal Act XI 
of 1961. 


w 

` Like a demand for income tax, a demand for excess profits tax cannot 
be said to be due for any particular period. and. on this ground it was held 
in Durga Prosad v. Secrelary of Siate(8) that the onlission to mention 
z period for which the income tax was due did nqt invalidate the 
certificate in respect of income tax demand. This case was followed in the 
unreported Civil Revision Case No. 734 of 1957 Union of India v. Jeonlal 
Bhutoria(4), where it was pointed out that in Abanindra Kumar Maity , v. 
A. K. Biswas(5) Certificate Officer of Midnapore, the attention of the 


Division Bench giving a contrary decision was not drawn to tHe Privv 
Council decision. 


The validity of the certificates is next attached on the ground that they 
are not in the prescribed form. The wording of the certificate issued in the 
instant case are as follows: —" I certify that the sums mentioned overleaf are 
due to the certificate holder by the certificate debtors' and that they are 
justly recoverable, the recovery by suit not being barred by law.’ In the case 
of Satish Chandra Bhowmick v. Union of India(6), such a certificate was held 
to be invalid on the ground that it was not in the prescribed form. The 
form of the certificate prescribed at the relevant time by Form No. 1 df the 
Appendix to the rules in Schedule II of the public demands Recovery Act, 
1918 is as follows: —" I hereby certify that the abovementioned sum of 
UT TENE is due to the above named... .......... .... is due to the abovenamed 
trom the above named [if the certificate is signed on requisition sent under 
Section 5, add]—I further certify that the abovenamed sum of Rs. . ............. 
1$ justly recoverable, and that its-recovery by suit is not barred by law. 
Dated this... wort day o usos Ag .. A, B. Certificate Officer of 

err re » Sections 4 and 6 of the Act require the certificate officer 
to sign certificates ın the prescribed form. Section 39 empowers the Board of 
Revenue to make rules and by such rules to alter add to or annual any of the 
tules in Schédule IJ and to prescribe the forms to be used under the Act. 


: . 
(1) (1962) WE Vimus 81. (2) (1962) 66 C.W.N. 1065. 
(8) (1945) C.W.N. 3834. -` (4) mur Revision Case No. 734 of 1957 


(5) (1069) 88 C.W.N. 578. ( 196 Gb OWN, 894. 
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Rule 84 in Schedule IH ovid that the ims set forth in the appendix 
mciuding the form relating to the certificate shall be used with such variation 
as circumstances may require. The fcrm of the certificate set forth in the 
Appendix should not therefore be lighüly departed from. But it is plain that 
| rule 84 gives the Certificate officer the power to make necessary variation in 
' the form without sacrificing- its essential requirements, see Ajit Kumar 
Ganguly v. Union of India(l) A certificate which sufficiently identifies the 
certificate-debtor, the certificate creditor and the public demands and which 
certificates that the demand is due to the creditor from the debtor, and, when 
it is signed on requisitión under Section 5 further certifies that the demand 
is recoverable and that its recovery by suit is not barred by any law; satisfies 
the test of a valid tertificate given by Lord Davey in Baijnath Sahai v. Ramgat 
` S$ingh(2). The Cerificate is invalid if it does not satisfy this test or if it is 
shown that the certificate officer did not apply his mind to the matters before 
bim and did not satisfy himself that the demand is jus:ly due and recoverable, 
see Syed Mohiuddin v. Pirthichand Lal Chowdhury(8) and’ Aji Miyon v. 
Wajiuddin S'kdar(4). The certificates issued in the instant case satisfy the 
test Of a valid certificate. On their face they show that the sums mentioned 
overleaf are due toa named certificate holder by:a named Certificate debtor 
and that.the sums are just recoverable, their recovery by suit not being barred ` 
by law. The materials on the rec*rd plainly show that the sums so mentioned 
aie justly due to the Union of India from thé petitioner firm and that their 
recovery by suit is not barred by law. In the circumstances it cannot be said 
that the Certificate Officer did not apply his mind to the matter. .A certificate 
is not rendered invalid bv.a mere defect of form and even by an omission to 
fill up a blank, se: Haraprosad Gain v. Gopal Chandra Gain(b). Dhirendra 
Kumag Chandra v. Pramatha Nath Shaha(6), explaining, and distinguishing 
the decision in Sudhir Chandra Chakravarty v. Sudhansu Kumar Choudhury(T). 
A certificate canrtot be pronounced to be invalid merely cn the ground that it 
does not répeat the exact formula prescribed by the standard form. It is true 
| that a certificate issued in a form identical with the form used in the instant 
case was he'd to be invalid in Satish Chandra Bhuwmick v. Union of India‘8), 
but with respect we are unable to agree with that decision. In Ajit Kumar 
Ganguly v.. Union of India(l; another Division Bench if regretted this : 
insistance on strick adherence to the prescribed form and pointed out that 
substantial compliance with the prescribed form is sufficient. The matter is 
now set at rest by West Bengal. Act XI of 1961. 
@ Qm 9 EWN nm. (0 aaa a 


(5) (1620 31 CWN, 990. | NIS LLR.9.Cai 18. 
(D) (1940) 44 CWN, 1097. M (1930 6$ CWN, $24, 


A- 


218 mE THE CALCUTTA LAW JOURNAL | [1962 


The Certificate as also the notice under Section 7 are attached on 
- the ground that the notices under section 7 were not signed by the Certificate 
Officer on the same date on which he filed the Certificate and that this defact 
is fatal to the entire certificate proceedings. This contention is supported by 
the decision in Satish Chandra Bhowmick v. Union of India(]) The form of 
the notice under Section 7 prescribed by Form No. 3 of the Appendix to the 
-ules recites that “a certificate.................. ;..has this’ day been filed in miy 
office” and ends eura “dated this day......... .. .. jl E S A.B. Certificate 
OMICET DE a soe et ". Now in the instant case the certificates are dated 
March 29, 1956 and by orders of the same date of the. Certificate officer 
directed the entry of the certificates in Register X and the issue of the notices 
under Section 7. Notices under Section 7 dated April 16, 1956 were issued 
by those notices were subsequently set aside and by his orders dated December 
20, 1956 the Certificate officer directed the issue of fresh notices. Thereupon 
fresh notices under Section 7 dated December 20, 1956 were issued and served 
upon the petitioner As fresh notices under section 7 were signed as Decem- 
ber 20, 1956 under orders passed on the same date they should not be dated 
March 29, 1966. A notice signed on December 20, 1956, could not correctly 
say that it was signed on March 29, 1956. The real defect of the notices was 
that the body of the notices continued to ‘say that the certificate had been 
filed this-day, that is to say, on December 20, 1956 whereas in fact the Certi- 
hcates had been filed earlier. The Certificate Officer could have therefore 
amended the body of the notices so as to show that the certificates had been 
filed. on March 29, 1956. But this defect has in no way prejudiced the peti- 
'"noner. Copies of the certificate dated March 29, 1956- were served on the 
petitioner along with the notices under Section. The copies of the certificate 
show that the Certificates were signed on March 29, 1956. Besides, before 
services on the notices dated December 20, 1956 the petitioner had filed 
petitions of objections under section 9 and already knew of the date when the 
certificattes has been filed. In, the instant case fresh notices. under Section 7 
were issued after the notices under Section 7 previously issued had been set 
aside and this feature distinguishes the present case from the decision in 
Satish Chandra Bhowmick v. Uniin of India(l. But with respect—I cannot 


SEN 


bes 


agree with that decision or its conclusion at page 339 that the combined effect 


of the. words in Section’7 and form 3 read with rules 2, 8, 4, 5, 6, 7,.8 and 8 


_ 18 that the notices under Section 7 must be signed by the Certificat officer, on 


the date on which. he files the certificates in his office and that the date borne 
m the notice must be the date on which the certificate iè signed and filed. 
- It is plain enough that a fresh notice issued under Section T after the first 
notice is set aside, cannot be signed on the date o n which the certificaté was 
" filed and cannot hear that date, : If the notice ee ‘Section 4 is ‘signed on 
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the same dé on which the certificate is filed the date given at the foot of 
the notice does not conflict with the statement in the body that the certificate 
hàs been filed in the office on the same date: But the notice under Section 7 
need not be signed on the day on which the te is filed. If the notice 
is signed on a later date à recital in the body of the notice that the certificate 
has this day been filed in the office would be incurrect and in the circumstances 
of. the case therefore require that the body of the printed notice should be 
amended by giving the date on which the certificate was filed in the office. 
‘The absence of such Ec gN does not ánvalidiate tbe notices issues in i 
instant case. 


"The true principle is that no certicate filed under section 4 or Section 6 
of the Bengal Public Demands Recivery Act, 1918 and no notice issued 
under section 7 of that Act should be pronounced to be invalid 
merely on the ground of.a defect, error or irregularity in the firm thereof. 
The State Legislature has now intervened in the matter and by the Bengal 
Public Demands Recovery (Validation of Certificates and Notices) Act, 1961 
(West Bengal Act XI of 1961) passed on April 28, 1961 provided that not- 
withstanding any decision of any court and notwithstanding to anything to the 
oontrary contained in the Bengal Public Demands Recovery Act, 1918 or in 
the rules made or forms prescribed thereunder no certificate filed under Section 
4 or Section 6 of the Act and no nétice served under Section 7 of the Act 


^ shall -be deemed to be invalid or shall be called in question merely on the 


ground of defect, error or irregularity in the form thereof. The certificates 
filed in the instant case cannot therefore be pronounced to be invalid merely. 
on the ground that they are not in the prescribed form nor can the notices 
issued under section 7 be pronounced to be invalid merely on the ground that 
théy were not signed on and do not bear the date on which the certificates 


` were filed. West Bengal Act XI of 1961 now supersedes the decisions of this 


Coupt which held that such certificates and notices could be pronounced to 
be invalid on those grounds and consequently though we are differing from 
those decisions we do not consider it necessary to refer this matter to a large 
Bench. | BNET DU ' 

On behalf of the petitioner it is next contended that the Bengal Public 


Demands Recovery Act, 1918 and West Bengal Act XI of 1961 are laws with 


" respect to entry 43 of the Concurrent List of the constitution and in the 


alternative that they are not laws with respect to either the State List or 
the Concurrent List and that „consequently West Bengal Act XI of 1961 is 
inyalid because (a) the assent of the President to. the passing of the Act had 
not been obtained under Article 264 (2) of the Constitution and alternatively 
because: (b) the State Legislature was not competent to make the law. These 


P points though not taken in the petition have-been allowed to be raised in 
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argument , without any objection - and the learned Advoçate General has ex- 
expressly invited this court to decide both these points, It may be noted that 
iu the'affidavitin reply filed on behalf of the petitioner West Bengal Act XI 
of 1961 was challenged on the ground that it puts unreasontble restrictions on 
the fundamental righis of the peace but.that point is no pressed in argu. 
` ment 


= i 


The.West Bengal Act XI of 1961 is a piece of legislation dealing with cer- : 


tificates and notices issued under the Bengal Public Demands Recovery Act, 
1913. Now if the West Bengal Public Demands Recovery Act, 1918 is a law 
with respect to one of the matters enumerated in the State List, it will follow 
. that West Bengal Act XI of 1961 is also a law with respect to matters within 
the State List and che State Legislature would be: competent to enact. this law 
and also the law will not be invalid because the assent of the President under 
Article 254(2) of the Constitution has not been obtained. | 


Now plainly the Bengal Püblic Demands Recovery Act, 1913 is not a law 
. with respect to entry 48 of the Concurrent List; It is not a law with res- 
pect to recovery in the State of West Bengal Claims regarding public 
demands arising outside that State. Under the Bengal Public Demands Re- 
covery Act, 1913 there can be no recovery in the State of West Bengal of ‘claims 


in respect of public demands arising outside the Sta.e. Under Section 4 of the. 


Act read with Section 3(3a) the Certificate Officer may file a Certificate for 
public demands payable:to the Collector of the District where he holis office, 
Under Section 6 of the Act read with Section 6 of the Certificate Officer may 


file a certificate in respect of a public demands payable to any person other , 


~ 


than the Collector only if the public demand is payable within the District . 


where he holds office, see The Secretary of State for India in Council v. Syed 
Sadek Reza(1). Consequently certificates under the Act can be filed only in 
respect of demands accruing or arising within the State. Each State has 
devised a machinery which it has considered suitable for the recovery of its 
own public demands. The Bengal Public Demands Recovery Act, 1913 is 
a State law providing for speedy recovery of the publice demands of the State 
of West Bengal, See Purushotam Govindji Halji v. B. M. Desai(9). Section 
46(2) of the Indian Income Tax Act, 1922 enables recoyery of the arrears of 
Income Tax as if they are arrears of land revenue through the Collector on 
the requisition of the Income Tax Officer, but such requisition can be forwarded 
only to the Collector of the place where the demand is payable, See Bhatta- 
charyya v..C. L. T.(8). If public demand arising within a State is sought to be 
l recovered outside the State, such recovery may be made by recourse to tHe 
inan: of the Revenue Recovery Act, 1890 ‘(Central Act I of 1890) "under 


E Bre a DTE ae “808.:: D. (1886) A.LR. S.C. 20, 24-5. 
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which on the requisition of the Collector of the District in which the arrears 
of ‘land revenue accrued the Collector of another, District in India may re- 
cover the amount of the arrear as if it were an arrear of land revenue which 
has accrued in his own District. The Revenue Recovery Act, 1890, is therefore 
truly a law with respect to entry 43 of the Concurrent List. But the Bengal 
Public Demands Recovery Act, 1913 is not such a law, sce Ajit Kumar Ganguly 
v. Union of India(1). Our attention is drawn to the legislative practice on the 
point and to the fact that the assent of the Governor General under Section 6 
of the Indian Councils Act, 1892 was obtained to the passing of the Bengal 
Public Demands Recovery Act, 1913 and to the facts that the assent of the 
President under Article 254(2) of the Constitution was obtained to the passing 
of the amending West Bengal Act XV of 1955. and XV of 1967. The first 
two .cases have been considered in the judgment in 46 LT.R. 106 at 116. J 
` may ‘add that the assent of the President; to the West Bengal XV of 1967, 
though not necessary, might have been obtained by the way of abundant 
. caution, 

It is not contended that the Bengal Public Demands Recovery Act, 1918 
is a law with respect to any other entry in the Concurrent List or with respect 
to any of the specific entries ] to 96 in the Union List. Nevertheless it is con- 
ended that the Act is now a law with respect to any of the entries in the 
State List and that it is a law with respect to entry No. 97 of the Union List, . 
ic, wiih respect to a matter not enumerated either in the State List or in the 
Concurrent List. I am unable.to accept this contention, Learned Advocate 
General contended that the Bengal Public Demands Recovery Act, 1913 is a law 
with respect to (a) Land Revenue, including assessment and collection of re- 
venue and (b) administradon of justice constitution and organisation of 
Revenue court and procedure in Revenue court enumerated in entries 3 and 
45 of the State List. Let us examine this contention. The Bengal Public 
Demands Recovery Act, 1918, enables recovery of public demands referred to 
in Schedule I of the Act. A reference. to the Schedule shows that under the 
‘Act there can be no recovery of not only arrears of land revenue but also of 
(a) other revenue, (b) demands of the Government other than revenue, (c) 
demands due to persons other than the Government, The Act empowers cer- 
tificate officers to sign and file certificates in respect of public demands. The 
certificate officer means a Collector, a Sub-Divisional Officer and any officer 
appointed by the Collector with the sanction of the Commissioner to perform 
ithe functions of the Certificate’ officer under the Act. By Section 50 the 
Collector who is the Chief officer-in- charge of the revenue administration of a 
district has power of general: Fipsivinon and control: over all certificate officers 


pu 


. a) 082) 46 LT. R. 104, 114-117. 
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of the District. The Board of Revenue is the final revising authority under , 


Section 43 and has by Section 39 large powers of making aS as to proceudre. 


The Certificate officer may sign and file a Certificate under Section 4 of 
. une Áct on being : satisfied that a public demand is due to the Collector; and 
he may sign and file the certificate under Section 6 on being satisfied that a 
public demand payable to a person other than the Collector is recoverable and 
that recovery by suit is not barred by law. The certificate under Section 6 may 


be filed upon the requisition of such other person signed. and verified in the 


prescribed. manner the requisition being chargeable with, the amount of the 
court fee payable, on a plaint for recovery of the demand. At the stage of 
the signing and filing of the certificate the Certificate-debtor"i is not heard. ‘But 
at a subsequeht stage the debtor is entitled to file a petition under Section 9 
denying his liability and by Section 10 the Certificate Officer is required to 
hear the petition, taking evidence if necessary and determine whether the 


aap ae S 


debtor is liable for the whole or any part of the amount for which the Certi: 


ficate was signed and he may modify or vary the Certificate accordingly 
Section 87 requires the Certificate officer to determine all question arising 
petween the Certificate holder and certificate debtor or their representa- 
tives relating to the making execution, discharge or satisfaction of the Certifi- 
cate and the confirmation or settting aside or’a sale held in’ execution of the 


Certificate. By Section 48 every Collector. and Certificate Officer acting in 


discharge of his functions under the Act is deemed to be acting judicially within 
. rhe meaning of the Judicial Officers Protection Act, -1850 and by Section 49 
they 'have the powers of à civil court for the purposes of receiving evidence, 


administering oath. and enforcing attendance of witnesses and compelling: 


the production of documents! The orders passed. under the Act are. made 
subject to appeal, revision and review by Section 61, 53 and 54. Appellate 
Powers are given to the Collector, the Commissioner and the Board of Revenue 
and revisional powers are given to the Commissioner and the Board of Revenue. 


By Section 56(2) Certain provisions of the Indian Limitation Act, 1908 are _ 


made applicable to all proceedings under the Act as if a certificate filed under 
it were a decree of a civil Court. By Section 57 a Certificate officer is deemed 
to be a court and: any proceeding before him is deemed to be a civil proceed- 
ing within the meaning of Section 14 of the Indian Limitation Act, 1908. 
It is plain that the Certificate Officer is charged with the duty to decide disputes 
in a Judicial manner. The parties are entitled as a matter of right to adduce 
evidence and to be heard in support of their-claims and objections. ‘The 
Officer is also under a duty to decide the matter before him on a consideration 


of the evidence adduced and in accordance with law. He has power to give : 


decisions which of their own force bind the pane and he- "any dd A 
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the judicial power of the State. The essential characteristics of a Court as 
-distinguished from a tribunal discharging quasi judicial functions are noticed 
and discussed in Bharat Bank Ltd. v. Employees of Bharat Bank Ltd.(1), and 
` Firindar Kumar v. State of Punjab(2). Mahajan, J. observed that a Board of 
Revenue has all the attributes of a court of justice and falls within the de- 
finition of the word “court ” in matters where it adjudicates on rights of 
parties. On a review of the various provisions of the Act I am satisfied that 
the Certificate Officer, the Commissioner and the Board of Revenue in matters 
where they adjudicate.on the rights of the parties, are revenue courts within 
the meaning of entry 3 of the State List. In this conclusion I am supported 
by the observation of Lahiri, J. in Abanindra Kumar Maily v. A. K. Biswas(8), 
' the Certificate Officer is a court.and by the decision in, Joy Durga Dassi v. 
Sourish Chandra Roy(4) to the effect -that a Certificate filed by a Certificate 
Officer is a decision of a revenue court.and that a suit for declaration that 
the Certificate is null and void or in the alternative for cancelling or modifying | 
it is governed by Schedule II article 17(i) of the Court Fees Act which provides 
inter alia, for suits to alter or set aside a summary decision or order of à 
revenue court. I am aware that in Dwarkanath Mandal v. Srigobinda 
Chowdhury(5), a Division Bench of this Court held that a certificate officer 
is Mot a court with special jurisdiction and his decision cancelling a certificate 
on the ground that the demand was not recoverable did not operate as res 
judicata in a subsequent suit for recovery of the identical demand. In the 
instant case we are not concerned with the question whether the decision of 
the Certtificate officer may operate as res judicata in a subsequent suit between 
the parties and, if so, in what circumstances. In the case last cited, B. B. 
Ghose, J. observed that the Certificate officer cannot in any circumstances be 
considered as a court and that the produce of this officer is contrary to all 
sense of justice and the rules universally followed by a Court and that the 
procedure of an ex parte certificate and sentence followed by a trial on the 
challenge of the debtor is not the procedure of a oourt of justice. But it is well 
.to bear in mind that the object of this peculiar procedure is to enable speedv 
recovery of public demands, consistently with this object thé procedure of re- 
venue courts is in many respects. different from the procedure of revenue courts 
is in many respects different from the procedure of the civil courts. I may also 
 Obsérvé that in England : the Court of Exchequer was thé first tribunal to break 
away from the curia regis and introduced a peculiarly efficacious procedure for 
the recovery of the monies due to the Crown. The court of Exchequer enter: 
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tained not only purely fiscal disputes, but also many pleas between subject and 
subject. A revenue court, if so authorised by law, may entertain not only 
claim for revenue but also claim for other demands. In the instant case the 
true interpretation of the relevant entries in the Lists in Schedule VII of the 
Constitution is in issue. It is well settled that the entries in the Lists are 
fields. of legislation and not powers and.that the widest import and significance 
must be given to the language used in the various entries, see Balaji v. Inceme | 
Tax Officers(1). None of the entries in the concurrent list nor any of the © 
entries 1 to 46 cover the subject matter of legislation of the Bengal Public: 
Demands Recovery Act, 1918. The subject matter of this legislation may 
come within the residual power in article 248 and entry No. 97 in the Union 
list only as a last refuge when all the categories in the three lists are absolutely 
„exhausted, see Subramonium v. Mathaswamy(2). Iam satisfied that the Bengal 
Public Demands Recovery Act, 1913 does not fall within article 248 or entry 
97 of the Union List. 


In my opinion the Bengal Public Demands Recovery Act, 1913 may fairlv 
he said to be a law with respect to administration of Justice, constitution and 
organisation of revenue courts and procedure of revenue courts and with res- 
pect to land revenue including the collection of land revenue and is well covered 
by the entries 3 and 45 of the State List. The State Legislature is competent 
to make such a law It follows that the West Bengal Act XI cf 1961 is also a 
law with réspect to the matters enumerated in entries 3 and 45 of the Sta‘e List 
and consequently the State Legislature has power to make this law. The West . 
Bengal Act XI of 1961 is not a law with respect to any of the matters in the 
Union List or in the Concurrent List and consequently it cannot be pronounced 
' to be invalid on the ground that the assent of the President to the passing 
of the Act undér Article 254 (2) of the Constitution has not been obtained, 


No other ground has been urged in support of this rule. " 


` 


The Rule is discharged. There will be no order as to- costs. 


Chatterjeo, J.:—In this case a certificate under the Public Demands Re- 
covery Act of 1913 has been challenged as invalid, illegal and improver. The 
Income Tax Officer concerned forwarded to the Collector, District 24-Parganas, 
a Certificate under his signature specifying the amounts of arrears due from 
the assessee under Section 46(2) of the Income Tax Act. The amount under 
the aforesaid section is recoverable as if it were an arrear of land revenve. 
The Certificate Officer signed and filed a certificate within the meaning of the 
Public Demands Recovery Act on the receipt of a certificate of the Income Tax 
Officer within the mening. of Section 46(2) of the Income Tax Act. 
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_ This certificate i is challenged as invalid, egal and improper in these pro- 
ceedings under Article 227 of the constitution against an ordër of the Board 
of Revenue. ! 


Applying the principles established.in the case Ledgard v. Bullsi), and'in 
the case Meenakshi Naidoo v. Surbramániya Sastri(2), the validity of a certi. 
ficate can be challenged one of the four grounds, namely, (1) that the certificate 
office was not competent to sign and file Certificate concerned, (2) the certi. 
ficate in question related, to demands other than public demands .within the 
meaning of section 3(6) of the West Rengal Public Demands Recovery Act; 
(3) that the certificate holder was no person in law aud (4) the certificate debtor 
in question was nó pn in law. 


No hailengi has ee ‘made on any of the first three grounds. The 


challenge relates to the fourth ground. It is urged that the certificate debtor 


is a firm and under the piovisions of the Bengal Public Demands Recovery Act 
i firm is no'person. The definition of the word ‘certificate debtor’ under 
oon 3(1) is as follows: — i 


“ The ‘ certificate debtor ' means the person named as debtor in á certi. 
ficate filed under this Act..............". , It is‘urgéd that a firm is not à person 
within the meaning of the Public Demands Recoverj Act. The word ' person ’ 
mndudes under the Benga! Genefal Clauses Act a. body of individuals a firm is 
a body of individuals, who'carry on business under a, particular name or 
under a particular style. It cannot riow be questionéd that a firm is only a 
compendious mode of  desctibing persons who. carry on business uhder the 
common style. It may further be stated that the assessee was the firm and a 


. firm could be asséssed under the Excess Profit Tax and Income Tax Act. Butit is 


urged that when a certificate is to be issued, the Certificate would not include 
the name of the firm but should indlude the names of the partners òf the firm. 
The definition of the word ‘firm’ under Section 4 of the Indian Partnership 
Act is, " Persons; who have éntered into the partnership with órje another. are 
called individual partners and collectively.a firm and the name under which 
their busintss is carried-on is called thé firm namé," Théréfore when a pró 
ceeding is started. against a firri, thé proceeding is really started collectively 


against all the partners. There. is. no: provisión. in thé.Act which forbids à 


Certificate against the partners collectively in the firm name. I must. therefore, 
‘ ovér-rule this objection, In my opinion, it is only on the aforesaid grounds 
that a cértificate can be cBalléhged à$ invalid. Other grounds relatirig tô the 
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form used, may be questións of illegality or impropriety of the Certificate but 
would not touch the validity of the Certificate. There has been a considerable 
divergence of opinion on this point; but because of Act XI of 1961 the ques- 
tion has lost its importance. As the point has been urged, I would record my 

views with regard to such matters. a) 


ot oo A 
` The legality’ and’ the propriety of NAA has been challenged on 
the ground that the standard form as under the Act has not been adhered to. 
But Rule 84 provides that “the form set forth.in the Appendix shall be used 
with such variations as circumstances may require.” ‘The number of, the 
certificate used is form No. ues The standard form in the- appendix also 
refers to that number, 


In the standard form after the tabular statement it is stated “I hereby 
certify that the abovementioned sum of Rs. ................. .due is due from the 
abovementioned.... ............. etc" Instead of the words “ abovementioned " in 
the form No. 1 of the apppendix the words “ mentioned overleaf " have ben 
used and instead of giving the names of the certificate holder and the certificate 
debtor they have been described as certificate holder and certificate 
debtor. It is not difficult to see from form No. I of the appendix that it 
provides that the entries should be in one side of a sheet of paper. ‘The 
tabular statements are to be filled up in the upper part and the operative 
portion: would come in the lower post.. This requires a long sheet of paper. 
Instead of that, apparently for purposes of economising paper they have used 
a smaller sheet of paper. On one side of it is the tabular portion and on 
the other side of it, is the operative portion of the certificate and that is. why, 
instead of the word “ above mentioned " the words “ sums overleaf” have been 
used. The ward: "aboveméntioned" had it be been used . would 
have been meaning less because there would be no portion -above 
it: but there was something overleaf and that i is why the words “ sums overleaf ” 
Have been used. It is thus, clear, as the circumstances required economy of 
paper, the words “sums overleaf” were used instead of the word "above 
mention" in terms of the aforesaid Rule 84. So far as the names, they are 
not on the: operative portion, but the tabular portion describes, who was the 
Certificate debtor and who was the certificate holder. Therefore, this variation, 
even if any, would be'supported by Rule 84. I am of opinion that in a matter 
under Article 227 of the constitution, the: High! Court should rather be con- 
cerned with the validity of the Certificate than the. propriety of the form of the 
certificate. E 


- rH Hm n , 


It has further heen urged- ‘that the notice under Section 7 which was “issued ' 
much later than the Certificate, has invalidated the Certificate which was signed 
and filed much earlier, - The certificate itself includes the date of the Certificate 


: i 


— 
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was signed on the same date on which. the notice was issued. On a reading . 
of the form concerned, it is clear*that the notice under Section 7 is expected 
to be issued on the same date as the certificate is to be filed. In this case, 
the notice under Section 7 that is now in question, was not issued on the date 
the certificate was filed. It was issued later on and in the form of the notice 
under Section 7 the word ‘ today > was not struck out. This is the only error. 
I would again say that Rule 84 would authorise the Certificate Officer to strike 
out the word ‘to-day’ and insert therein the. actual date of the Certificate. 
But that was not done and, therefore, the certificate is challenged to be in- 
valid. The certificdte was issued earlier and the notice was issued subsequently. 
Therefore, the subsequent act, even if invalid or.illegal, would not invalidate 
his earlier acts of the drawing, signing and filing of a certificate, However, even 
if the' notice is bad, that had notice has served the purpose as much as a good 
notice would. Because of the notice, the certificate debtor has come to the 
Revenue court and taken various objections,—really all objections that were 
open to him. Supposing this notice was bad, what the court might have done 
was to cancel the previous notice and issue a fresh notice after striking out the 
word “ today”. and inserting the actual date of the certificate therein. The 


. result would have been that the same notice would have gone again same 


objections would have been urged again and for’ no useful purpose. This 
error in the notice urider Section 7 is, in my. opinion, at most an irregularity 
which does:not affect the validity of the certificate and which does not affect 
the merit of the objections taken by the judgment-debtor. "Therefore, there is 
no reason to interfere under Article 227 of the constitution to cancel such a 
bad notice which has served all the purposes of a good and valid notice. I am, 
therefore, 'of opinion that neither the invalidity nor the illegality of the certi. 
ficate in question has been established. The only question relating to the 
propriety of the notice under Section 7 is a matter which does not affect the 
merits of the certificate or the objection and would be ro ground for inter- 
fering under Article 227 of the constitntion. As we have stated already, after 
Act XI of 1961 the question of form,is immaterial. But we have recorded our 
findings as the points were urged. No useful purpose would be served in 
zeferring the matter to any Full Bench in view of Act XI of 1961. ' 


The said Act, however, had been challenged. It is urged that. the State 
Legislature has: no power to amend the provisions of the. Bengal Public De- 
mands Recovery Act except with the consent of the President as it is governed 


. by “tem No. 43 of List No. III. : Item No, 48 relates to recovery in a State of 


all claims arising outside that State. Under Section 42 of the Income Tax 


Act the amount is.to be realised as if it were an arrear of land revenue or, in 
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other words, as if it were an arrear of land revenue payable, to the Collector, 


.. disitict. 24-Parganas. Therefore, the claim arises. in the State and eae not 


arise cude the State. "TEL 2 


A 
- 


In my opinior item No. 3 of List it completely covers thé matter. Lis 
II item 3'is as follows: — | T HE ; 


" | Administration of. justice, constitution and organisation of all courts 
—— jrietene BROGEQUEG a qul revenue courts." 

The gesien is whether the Certificate officer is at all'a court within the | 
meaning of the aforesaid item. . It is urged that the Certificate officer is not a 
court within the meaning of that itemi but is merely a tribunal. We have been ' 
referred to Lord Sankey's judgment in 1931 Appeal Cases page 283, the same 
` case as Shell Company of: Australia v. Federal Commissioners: of. .Taxation(1). 
It. was held that ‘the Board’ of. Revenue under the Income . Tax 


Act was not a judicial .tribunal but was’ an administrative tri-. ° 


bunal.’ We -have also been referred- to’ the decision- in between 
Bharat Bank v. “Employees óf Bharat: Bank(2). -We have ` been 
referréd to the criticism ofthe Judgment of Lord Sankey ip ^ Justice and 
Administration of Law” 8rd‘ Edition page 8, by William A. Robson. ‘The 
question here'is whether the Certificate Officer, the Commissioner and the Board 
f of Revenue are courts iun: the meaning of item 3 Schedule Ii. > 
There are two items ali to court in list II Item No.:3 relates to 
administration of justice' and constitution’ of all courts except the Supreme 
Court and the High'Court, procedure, in rent and revenue courts, fees taken in 
él’ Courts except the Supreme: Court. Item No. 3 suggests that there are 
revenue courts and all tribunals which deal. with matters of revenue are not 
tribunals but may ‘be courts. The question is whether the Public Demands 
Recovery Act relates to any revenue’court and whéther the Certificate officer 
the Commissioner and the-Board are Court within the meaning of item No. 3. 
Item 9 refers to constitution of courts for purposes of administering justice and 
not to serve any particular purpose of a particular statute nor to serve the 
purposes of a particular group of statutes but with the avowed objection of 
, creating'a formum for administration of justice between man and man and man 
and State. The courts may be said to be the seats; when judicial power of 
the sovereign is exercised. not with reference to any particular statute nor à 
particular group of allied statutes but vi regard to matters in EUM. *In 


MA 
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;our country:courts have been divided into three categories: —(i) Civil Courts, 


(ul) Criminal Courts and (iii) Revenue Courts apart from the Supreme Court 
and the High Courts. The courts are halls of justice where justice is ad- - 
ministered with reference either to Civil Matters Or to criminal matters or to 
1evenue matters in general. and not limited to serve the purpose of any parti- 
cular statute, In an industria] tribunal matters relating to Industrial Disputes 
Act and allied matters are decided but not all matters relating to industry and 


_ labour for the reason that there is another tribunal for workmen’s compensation, 


After courts are constituted under item 3 for purposes of administering justice, 
it is for the legislature to consider what jurisdiction and powers they would 


- give to courts such constituted. The subject matter of that is item No. 65 in 


list II and there are corresponding items in the other two lists, Hence when a 
Court is constituted by a State under Item No. 3, the legislature invest that 
court with ‘jurisdiction and powers with reference to matters within their. 


competency. But the State legislature has the power to legislate with regard 


to a particular matter. and there they have powers incidental thereto, including 


'a power to constitute tribunal to serve the purposes of that: statute. The 


State legislature has powers to legislate with regard to a particular matter, say, 
—rent. They have: also, therefore, the incidental power to constitute tribuna! 


- for the control. of. rent with regard to the premeises under Premises Rent 


Control] Act. As far as I can see, the tribunals are constituted for serving a 
particular purposes of a particular statute, but they are not the seats where the 
judicial power he Sovereigns is ordinarily exercised. I would say with reference 
to the 1930 judgment of Lord Sankey in the case Shell Company of Australia 
v. Federal Commissioners of Taxation that the Board of Appeals(1), are the 
the Board of Revenue were constituted for the purpose of Income tax and the 


' allied’ Acts: It was not a Seat where justice was being administered with 


vegard to the entire field covered by public demands or revenue but the field 
was limited with’ respect to one item of public demand, namely, Income tax 
and allied matters, If we refer to the West Bengal Public Demands Recovery 
Act, we will find from the schedule therein that it refers practically to every 
demand of revenue whith the State has or which the State may have. It, 
covers a large number of items and as it can be found, items are being added 
from time to time. The Public Demands Recovery Act regulates the procedure 
by which the revenue is realised in the State. The Certificate Officers have 
all the powers of a Civil Court for purposes of receiving evidence, administering 
oath, enforcing attendance of wittiesses and compelling ‘the production of 
dosuments. under Séction 49; the Indian Limitation Act applies to such pro- 


ceedings as a Civil proceeding. (pernan 56 and 20. The decision of the 
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Certificate Officer is appealable under section 51; it is revisable under Section 
53. There may be a review under Section 54 and the decision of the Certi- - 
hicate. Officer is final subject to the provisions of this Act as under Sections 
34, 85 and 36. The decisions of the revenue courts is final cannot be 
challenged in civil courts except as provided in Section 37. I would, therefore, - 
conclude that the Certificate Officer, the Collector, the Commissioners and the 
Board of Revenue while dealing with matters under the Public Demands ' 
Recovery Act are courts within the meaning of item No. 3 and the Public 
Demands Recovery Act; the Board of Revenue has powers to deal in the 
' contempt—as if it were a High Court under Section 7 of the Act II/1913 ^ 
(The Board of Revenue Act). The powers, as stated above, of the revenue courts 
are not confined to particular items of revenue but to generally all matters of 
revenue; as may be gathered from the Schedule referred to above. I am, 
therefore, of opinion that the matter is covered by item No. 3 and Act XI of 

. 1961 is a valid Act.” | 


I, theretore, agree with the observations and to the order proposed by 
my Loxd. l l ' ; 


e 1 


N. C. S. 
| APPELLATE CIVIL 
Civil | Before the Hon’ble Mr. Justice Chatterjee. 
1961 zn 
red : HANSRAJ MANAT ~- 
Nocember, 30. Vs à 


MESSRS. GARAK NATH CHAMPALAL PANDEY. `.. 


f 


Code of Civil Procedure, 1008 (Central Act V of 1908), Section 100—Concurrent findings cf 
fact of both courts below, ift may be disputed. in second appeal before High Court— 
Indian Partnership Act, 1982 (Central Act IX of 1982),—Section 42 (e)—Partners, mean- 
HE or Econ 69 (2)]—Purpose of, if protection of third parties—And in, if means ‘‘ Or” 

onditions in, 1f. mandatory and cumulative—Scope of—Suit for ejectment of tenant 
on termination of the term of lease, if arising from a contract, 


' Where the court of first instance as well as the first appellate court found on evidence 
on record that there was an oral contract between the two partners of the plaintiff firm, by 
which they agreed that the firm would not be dissolved on the death of either or both of 
the partners, but would continue with the heirs of the deceased partner or partners, such 
finding cannot be disputed in second appeal before the High Court. NM 


According to Section 42 (e) of the Indian Partnership Act, 1932, subject to contract 
between the partners a firm is dissolved by the death of a partner. Section 42 refers to the 
partners who entered into æ contract, and has no reference to the heirs of the deceafed 


partner, l 
*S. A. No. 1215 & 1298 of 1969. | l | ook ud 
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The purpose of Section 69 of the Act is-to protect third parties "ine frauds or 


, commissions, 


Unless there is some compelling necessity, a word should be interpreted in its editis. 
meaning. There appears no compelling necessity to interpret the word ''and " to mean 
"or" in Section (2) of the ie 


The plain meaning of Section 60 (2) of the Act is that if the firm institutes a suit, 
two conditions are to be satisfied, namely (1) whether the firm is registered, and (2) whether 
the persons ce are or have been shown in the register of firms as partners of the firms. 
The same conditions will have to be satisfied even if it is a suit on behalf of the firm. 
These two conditions are mandatory and cumulative. 


A suit by a firm, or by certain persons on behalf of a firm, may be instituted provided 

that the firm is registered, and that all of the persons suing are 'still on the register of firms 

d oq notwithstanding the factt that some others are dead, or that some others have it. 
retired, at the date "of the Suit. EUN 


A lease is a contract fo’ tenancy, and if the term of the of d is terminated, a 
pent to eject the tenant arises from that, and is not independent of the lease. A suit 

for ejectment is intimately connected with the contract of tenancy, and arises from such ctn- 
tract, and is not independent of it. 


The material facts will appear from the judgment: — 


a 


Nani Coomer Chakraborty with i Bose and B. C. Ghose—for 
the Appellants. 


Hirendra Chandra Ghose with Sourendra Nath aa the 
Respondents. : 


‘The judgment of the Court was as follows : — 


Dhatterjeo, J.:— These are second appeals on behalf of the defendant 
in suits for ejectments on the ground of default in payment of rent. Various 


‘issues were taken in each of the suits in the first court. The first was whether 


the suit was maintainable; the second issue was whether there were default and 
the third was whether the notice to.quit that was served wàs a good and proper 
notice. So far as the last two points are concerned both the Courts came to 
the same finding that there were defaults and the notice to quit was served 
and it was à valid and good notice. The point that was urged here very 
s.riously and the point on which there has been a difference of opinion so far 
as the Courts below are concerned is whether the suit is maintainable or not. 
"The suit was instituted by PT Gorak Nath Champalal Pandey described . 
asa firm. There is no dispute that Gorak Nath Champalal Pandey entered 
into a partnership orally. The partnership was registered and the names of 
two partnere, appear in the Register of ie as ETUR Nath, Champalal 
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Pandey. Silat one of them died but: the heirs were not brought on the 
said register. Inspite of the déath, thé firm is said to have continuéd its, busi- 
ness with the heirs of the, deceased partner. "The point that has been urged 
is that the suit is not ‘maintainable in view of section 69(2) of the Partnership 
Act. When the plaintiff firm instituted the suit the defendant filed an intero- 
gatory asking the plaintiff as to who the partners were, The plaintiff gave 
certain names and there is no dispute about that matter. It is also undisputed 
that the names of the heirs of the deceased partner were stated as partners of 
the firm but their names do not appear in the said register before the joint 
= Stock Company, In these circumstances the first court held that there was an 
oral contract bteween thé partners Gorak ‘Nath and Champalal by which they 
agreed that the firm would not bé dissolved on the’ death of either or both the 
partners but would continue with the heirs of the deceased partner or 
‘partners. This oral contract was accepted by thé first court. The first oourt 
came to a finding that there was an oral agreement between them that 
the firm’ would subsist inspite. of- the death of one -of the 


PP 


partners. ‘This finding is’ based. on evidence relating to subsequent | 


conduct, between ‘the parties. This finding has not been reversed 


by the Court of appeal below. On.the other hand, the observation of the | 


‘Court of appeal below show that it accepted that finding of the trial Court. . 


The question, therefore, in this Court cannot be raised that there was no oral 
agreements as between Gorak Nath and Champalal that their: heirs would 
continue after the death of any of the partners and the firm would not stand 
dissolved by the death of either of the partners, But the Courts below have 
differed on the question regarding the interpretation of section 69(2) and that 
is the main point which has been urged befóre me. i 


Mr. Chakravarti on behalf of the defendant appellant submitted that the 
piovisions of section 42 of Indian Partnership Act.would not apply where the 
, partnership is formed by only two. members, According to Mr. Chakravarti, 
- on the death of one member their remains only one partner and the definition 
of a firm shows that there cannot be any, firm of a partnership with one, part- 
ner and for that reason he says that the héirs could not come in the firm 
| because, the heirs. had.no “firm” to come, in. [.am afraid, I cannot. accept 
this. argument. Mr. Chakravarti has referred to a decision in the case of 
M. ,S. V. Narayanan Chettiar vs. S M. Umayal Achi(1). It, was held in.that 
case by Ramchandra Iyer, J. that the application of this rule will be difficult 
_ in the case of a firm; composed. only, of two partners and that in that case if 


oné of. the. partners. died: there will. not be any. partnership, éxisting to which ` 


the, legal’ representatives of the decreased, partner could be taken in. Mr. 
. Chakravarti then referred tó Mt. Sughra and, other vs. Babu(2), a judgmerit, of a 


(1) asg AIR, Mid, 983. x (2) (1952) A,LR. All, 506, 
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Division. Bench of the Allahabad High Court, . where it has been held that 
partnership is not a matter of. statute, it. is-a matter,of contract and no heir 
can be said to: become a partner.wi.h another person without his own consent, 
express or implied." In' this case Saprw and Agarwala, JJ. of the Allahabad 
"reported in: Lala Ram: Kuman ys: Kishori «Lal. and others(1), differed 
from another decision .of a Division .Bench of.the same High Court 


; Judgment of Iqbal Ahmed, C.J. and -Sinha, J. In. the latter case of the 


» 


Allahabad High Court their: Lordships found that if;there. is a contract between 
the original partners, the firm would not stand -dissolved .on the:death of a 
partner, The quegtion. here before me: is; what ‘is the principle underlying 


. Scction 42 and iwhat is the application of. that. section. ‘That section states that 


" subject to a ‘contract between the partners.a:firm is dissolved by the death 
of a partner:” 1: Here:the contract that has been referred to in the contract 


‘between the two partners Gorak Nath and’ Champalal. I have already found 


that there was a contract between Gorak Nath and Champalal. Therefore, 
it cannot be said' that the contract ceased to have effect because a partner died. 
The contract was there. There was no new,contract with the heirs and there 


'was no question of.a new contract with: the heirs because of the original con- 


tract the heirs become partners as soon:as one of. the partner died. ‘It is stated 
that at the death of. the partner theré is no partnership; as long as there is 


' no death there is the. partnership. As soon as there is death, the heirs: became 


the partners automaticallv without any agreement between the original partners 
by: virtue of the original. agreement ;:between thé partners while they were 
serviving. ‘There-is no quéstion' of interregnum. As soon as the death occurs 
the right of somebody. else: occurs. The question of interregnum does not arise. 
The heirs beconie partners. not. because:.of a contract between the- heirs on the: 
one hand and the other partners on the other but because of the contract 


_ between the original partners of the-fitm.-: The words of the section, I think 


completely support that isubject to contract? between the ‘partners a firm a 
dissolved by the death of 2, partner. ` Therefore,- there is no doubt. that section 
4° refers to the “partners | who enter into a contract; and, has no reference to the 
heirs of the: deceased penu I, Puce. enue ARE first- DUI GOD -of Mr; 
Chakravarti: £^ =v. V hs E ^" , 
"wu oe uita PUN cg 254 i E X E 
. "The next point “is jesse Hec ie iT of PT 69(2) of the 
indian Partsership Act... Acoording to Mr.:Chakravarti there is a bar on the 
ground : that Sectión-: 69(2) ;provides that^nó-suit to enforce a right arising 
from a contract shall be instituted: by a firmior on: behalf of a firm unless two 
«onditions are fulfilled: (13 the firm is registered and (2) the persons suing are 
or have been. shown in the register.of a fiim as partners in the firm. Accord. 


(1) (1948) Á.LR. All. 959. "ORI. 


- 
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ing to. Mr. Chakravarti if the suit,is instituted by a firm. the two. conditions 
must be satisfied: - And even if the suit is instituted not by a firm but on. behalf 
of a firm, the said two conditions are still required to - fulfilled. According 
to° Mr. Chakravarti the ‘word “‘and” does not mean “ or.” But according to i 
Mri^Gliose! Section» 69(2) of the “Act: should be read in the following manner: 
No”suit to enforce a right arising from a -contract shall be instituted in any 
court. by. a firm unless the firm is registered and further no suit to enforce a, , 
right' arising from’ 4 contract shall be instituted on behalf of or by the firni 
unless’ the“ persons’ suing are or have been shown in the’ register of firms .as 
partner’ in the firm’ Mr. Ghose says that he is supported hy certain decisions. 

I would now refer ‘to the decisions and then consider thé principle. The first 
decision referred to by Mr; Ghose is thecase of Sardar Singar Singh and Sor 
Vs Siri "Brothers(1),--a judgment "of Thomas, C.J. and Ghulam Hasan, J 
ane eee observed. at page 98:— ` | 


Es " There^tán be no doubt’ aa that the first condition is satisfied, 
= as’ ‘ig clear’ frorn "Ex. 10, the'registration certificate. Indeed this fact was 
'^.admitted on- behalf of the appellant i in the lower appellate court. Whether 
. it coritains ‘tHe names of two partners.or more does not alter the fact that 
5 * the firm, is: registered - AS regards the second conditions, we are Of Ree 
2 that is: „satisfied too. fes URS a i ; x 
Pee TEE paie gis ; is i 
" : + We do not think that the provisions of sub-section (2) of section 69. 
© ‘Partnership: Act .are a^bar to the maintainability of the suit in the .form 
Siucwhich dt was brought. 'In our judgment Sikri Brothers as à registered 


A fitm were entitled to's sue and ‘actually sued as the plaintiff in the case." 


r 
LI 
hag 


` It'appears:to mé that their Lórdships considered the two' conditions separ- 
MS the first cortdition “in the first part, the second condition in the second 
part and' then they say. '""We'do not think that^the provisions of sub:section 
(2y of section 69; Partnership Act, are a to the maintainability of the suit in 
the form*in ‘which’ it wás brought.”.. Mr. Ghose relies on the next sentence, 
namely, they are entitled to sue as a registered firm. Mr. Ghose says when 
. they are saying "as a registered firm” they mean to say whether the names of 
the heirs of the partners are on the register or not. But they never stated 
it: On the other hand; they considered’ the second: condition and stated “we 
are of opinion: that that is satisfied too." ‘Im:fact regarding the satisfaetion 
of the second ‘condition there was no ‘dispute in that case and, therefore. it 
‘was not necessary for their Lordships to consider thé’ matter further, except to 
take-that.i into account jux to seé whether the conditions have been satisfied or 


(D- (1944) A.I.R. Oudh 37. e 


EN 


- 


, 
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not. I am afraid, I cannot accept this judgment as a judgment in support of the 
proposition of Mr. Ghose. The next case referred to by Mr. Ghose is the 
case .of Pratap ' Chand. Ramchand and Company vs. Jahangirji Bomanji 
Chinoy(1), a judgment of a Division Bench of the Bombay High Court. There 
their Lordships held that sa long as the partners suing were shown in the 
register as partners, the firm notwithstanding the death of one of the original 
partners, remained a. registered firmó and could sue. Mr., Ghose says that on 
the principle of this case as the firm still remains a registered firm and as the 
registration has now yet been cancelled and as the. names of one of the partners 
is still there, therefore, the suit is still maintainable and section 69(2) is not. 
a.bar. The difficulty in applying . the principle of that case to the present case 
is that in answer.to an interogatory on the question as to who the partners 
were the plaintiff disclosed the names and certain persons whose names, did not 
appear in the-register, whereas. in the aforesaid reported case the persons whose 
names appeared in the register, I am afraid, this is not a decision in support 
of the proposition of. Mr..Ghose. 'The.next case referred to by Mr. Ghose 
in the case of Tapendra Chunder Goopta vs. Jogendra Chunder Goopta & 
ors.(2), a judgment of Panckridge, J. sitting on the original side. There also 
one of the partners retired and the.two persons who instituted the suit were 


_ persons whose names. appeared in.the register and it was held that the suit 


was maintainable. The distinction that I have.pointed out is that so far as 
the case before me there are persons who are stated.to be partners but whose 
names did not appear in the register at the date when the suit was instituted. 
I am afraid, this decision does not help Mr. Ghose. The last decision on this 
poirtt referred to by Mr. Ghose is the case of Messrs. Ram Kumar Ram Chandra 
vs. The Dominion of Indta(3). The observation there is that the firm being 
registered the provisions of section 69(2) are complied with and hence the plaint 
cannot be rejected. Mr, Ghose says that here also the firm being registered 
the suit is maintainable, no matter whether the names of the. persons appear 
in.the register or not. Mr. Ghose says that all these decisions point out that 
only one of the conditions need be satisfied, because according to him, the 
condition relating to a suit by a firm is mere registration and the condition of 


| a suit by persons. on behalf of the firm is.that the names of the persons 


suing should be shown in the register of firms; he further says as it is a suit 
bv the firm, tliere is no question of the second condition being satisfied. But 
sa question ' was not considered in any of the aforesaid cases. Mr. Chakravarti 

. however, that this point is concluded, by. certain decisions. He refers, 
to Ron case of. Dr. V. S. Bahal vs! Messrs. S.. L. Kapur and Co (4). In para- 
graph (9) - their ‘Lordships observed as follows: — 


4) (1940) LLR Bom. 715. (2) (1942) ALR, Cal. 76. 
(3) (1959) A.LR. AIL 695. (4) (1960)_ ALR, , Punjab 24. 


D 
^ 
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“The question which arises in the present case is whether in order to 
institute a suit a Partnership firm must not only be a registered. firm, but 
also all the persons who,are partners in the firm at the time of the insti- 
tution of the suit must be or have been shown as such in the Register. 
This certainly appears to be the plain. meaning of the. words in section 
69(2). à " > c It is difficult to imagine what other 

meaning the words.“ person suing " are capable of hearing in this context." 


. The other meaning on | the other interpretation of Mr. Ghose was. not 
advanced there and all that was found there was that the section cannot be in- 
terpreted in any other alternative. manner and, therefore the plain meaning 


. must be the one which must be accepted. I cannot say this is an authoritv 


for negativing the proposition of Mr. Ghose, though it is a decision where it 


has been held that both the conditions should be fulfilled. The next case , 


referred to by Mr Chakravarti is the. case of Kapurchand Bhagaji Firm vs. 
Laxman Trimbak and others(1), a decision of Deo. f. sitting singly. His Lord- 
ship observed that it is not enough to prove that the firm was registered but it 
must also be proved that the persons suing.are or have been shown in the 
register of firms as partners of the firm. The alternative construction suggested 
by Mr. Ghose was not raised nor decided in this case as well. The next case re- 
ferred to by Mr. Chakravarti is the case of Sohanlal Pachisia & Co vs. 

Bilasray Khemani and other(2), a judgment of Bose, f. as he then was His 
Lordship observed that section 69 of the Indian Partnership Act requires that 
in order that a suit can be properly instituted to enforce a right arising 
from a contract by or 'on behalf.of firm against any third party, the firm ‘must 
be registered and the persons suing must be shown in the Register of Firms 'as 
partners in the. firm. Here also the argument of.Mr. Ghose was not raised. 
The last case referred to by Mr. Chakravarti is the case of Sri Meenakshi Mills 
Lid. vs. Swaminatha Mudaliar and Bros.(8). The facts in this case were 
somewhat similar; the father and the son were partners of a firm and the son died 
and then there was a suit. .The argument that was advanced was that the 
registration of the father's náme holds good for the son, as if the relationship 


were that of a coparcenary and that argument was overruled. Therefore, no ` 


case has been pointed' out before me where the argument of Mr. Ghose was ever 
considered. It is indeed true that there is a large number of decisions where 
this proposition is accepted and the two conditions have to be satisfied. But 
interpretation of the statute as made by Mr. Ghosh has never been considered 
in any of the cases which have been referred/to by the learned Advocates on 
either side. [I have, therefore, to construe the section. The purpose of section 


` 


(1) (1952) A.LR. Nag 67. 
(3) (1944) AIR. Mad, 443. 


B (2) (1954) A.LR. Cal. 179 


- 
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' 69 is to protest third parties against frauds and against omissions. Really this 
is not anything which affects the partners between or among themselves. ‘They 
may know the position as well. But a third party is expected to know who 
are the partners | of the firm with which a third party is dealing, unless there 
" is some record kept by some person authorised by law to keep a record, there 
mav be various difficulties. One day somebody will say that such and such 
was a partner, the' next day it would be said that he was not, and the third 
parties would be in jeopardy as they do not know with whom they were 
actually dealing. and it is for the protection of their interest that this section 
was provided in the Act. -But whatever may be the object of the Act, that will 
not Control the plain meaning. "Therefore, we have to see what is the plain 
meaning. The interpretation which has been advanced by Mr. Ghose proceeds 
on the footing as if the word “and” does not really mean “and " but means 
"' or " and further. as if the word “ respectively " was added thereafter. Accord. 
ing to him, a suit on behalf of: a firm " rfefers to. "the persons suing are or 
have been shown in the register of firms as partners in the firm.” But in 
order to do that we have to strain the. language, we have to add the word 

“ respectively” and to substitute the word “and” -by “or.” The courts are 
teluctant to do so. It is true that the word “and” has E üsed in a large 
number of cases in the sense of "or" and the word "or" has equally been 
used in'a large number of cases for “and.” But unless ies is some compell- 
ing necessity, we: interpret a word in its ordinary grammatical meaning but 
any other meaning, the courts should be reluctant to do that. The Courts, 
may so construe where it leads to manifest contradiction of the apparent pur- 
pose ‘to some absurdity or injustice not intended, . The plain meaning is that if 
the firm institutes a'suit. two conditions are to be satisfied, namely, whether 
the firm’ is registered and -the persons suing are or have been shown in the 
register of firms. The same conditions will have to be satisfied even it is a 
suit-on-bebalf of the frm The plain meaning certainly supports that. The 
further difficulty that I find is that if a firm is registered and all the partners 
are dead or retired at the date of 'the suit, what useful purpose will be served 
by such registration? ‘The registration column includes a' column .for the 
names of the partners. If that column is left blank is would not be any 
registration within the meaning of that Act. I believe the idea was that both 
the two ‘conditions , should -be existing. But section 69(2) of the .Act has 
been interpreted only to mean, that if all of the person. Suing are still on 
the Register, they can, institute a suit notwithstanding the fact .that some 
others are dead or some others have retired at’ the date of the suit. That would 
pot be any violation of the words of the statute. I therefore hold that.a suit 
on behalf of a firm ‘by certain.persons or by a firm.may be instituted provided 
the firm is registered and the persons suing which means the persons then 


$ 
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suing must have their names shown in the register of firms. In this case it 
might have been so if it had been disclosed by the plaintiff that 
only the surviving persons is the partner of the alleged firm but they have 
disclosed the names of other persons whose names are not there in the Register. 
On a plain: meaning of the section, I cannot accept Mr. Ghose's contention. 

' I find if this contention is accepted the purpose of section 69(2) would be 
defeated completely. ,A firm registered in once would will remain a registered 
firm for all times even though all recorded partners are dead. I am afraid, I 
cannot accept any interpretation of the section.which would completely -defeat 
the purpose of the section in question. ln that view of the matter, I must 
overrule this contention of Mr. Ghose ana ‘accept the. contention of Mr. 
Chakravarti that the two conditions set forth in ‘ection 69(2) are mandatory 
and have not been complied with. 


The last point of Mr. Ghose is that a suit for ejectment does not come 
‘ander the mischief of section 69(9). - It is not à suit arising out of a contract 
but arising apart from a. contract. The contract was a contract. of lease and 
there was ą transfer. But a right to eject a tenant arises from that, and it is not 
independent of the lease and, therefore, I cannot accept Mr. Ghose's argument 
that a right to eject a tenant is not a right arising from a contract or that a 
lease ends with the transfer of property.- It arises out of a contract, though 
ejectment is not a term of the contract for the enforcement of which the 
present suit has been instituted. Evidently the contract is for tenancy and if 
the term of tenancy.is terminated, a suit can be filed and, therefore, the suit 
is intimately connected. with the contract and arises from the contract and 
is not independent of the contract. ' & os 

. In that view of. the matter, I must allow the appeals with costs, sèt side . 
‘the judgment of the appeal court, restore that kien the trial. court and direct that 
the suits should ‘be dismissed. 


Leave to appeal. under clause 15 of the Letters patent asked for is 
granted.. . 


a 


eas x E mE Suit dismissed. 
N. C. S. T "S l | ‘ l . 
. APPELLATE CIVIL 
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_. .., Before the Hon’ble Mr. Justice. P. N. Mookérjee and 


-- 


Civil. ( Hon’ble Mr. Justice Bhatttacharjee. 
— ! ° 
1961 - : | 
—— SADHAN CHANDRA CHATTERJEE 
October, 5. 7 AN C pe HA, 


‘S. B. TEWARI & ORS. 


' West Bengal Premises ent Control (Temporary Provisions) Act, 1950 (West Bengal Act 
XVII of 1950), Section’ 10—Scope of—Month, meaning of—Deposit under West Bengal 


e *8. A. No. 76 & 258 of 1959. 


p ee E ~ 


yr 


í 
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A 


" Premises. Tenancy Act, 1958 (West Bengal Act XII of 1958), if and to what extent 
available to the landlord for the purpose of defauit under West Bengal Act XVII 
of 1950. ; 

` In Section 10 of the West Bengal Przmises Rent Control (Temporary Provisions) Act, 
1950, the word '' month ”’ refer to the month of tenancy, ie., the contratual month. 


Section 10 of the Act of 1950 does not confer upon the Rent Controllor any power 
to alter or change the contractual month of tenancy. It merely confers upon him the power 
to fix the rent with reference to a particular date or time. When the Rent Controllor 
specified the time or a particular date from which the standard rent will take effect, that 


. will have no effect beyond this that the standard rent will be effective according to the 


contractual month of tenancy from that date or time. 


. When default is*alleged to have" been made by the tenant when the Act of 1950 was in 
force, and the first -deposit is made after the West Bengal Premises ‘Tenancy Act, 1956, 
«ame into force, it is necessary to consider whether tbe first deposit so made would 
to satisfy the first or initial default under the Act of 1956, or would be available to 
tandlord for the purpose of any earlier default. 


The material facts will appear from the Judgment :— 


Jitendra Nath Guha with Sachindra Kumar Basu Majumdar—for the 
Appellants. P < 

Hirendra Chandra Ghose with Surathi Mohan Sanyal—for the 
Respondents . 


1 


- - 


The judgment of the Court was as follows: — 


- e P. N, Mookerjee, d. :— These two appeals arise out of two suits for eject- 


. ment -brought by the plaintiff respondents against the respective appellants 


‘who were the tenants in respect of the particular premises concerned. The 
disputed premises, in the first case, oomprised room No. 19 on the ground 
floor of. premises No 1 Goenka Lane, Calcutta, of which the appellant Sadhan 
Chandra Chatterjee was the tenant in occupation, originally, at the contractual 
rental of Rs. 85/- per month, standardised subsequently by the Rent Controller 
at Rs. 44/- per month, with effect from September 1, 1954. The contractual 
month of.the tenancy was according to Hindi Calendar, from Badi Ist to Sudi 
16th of each Hindi Calendar month but the Rent Controller, in standardising 
the rent, gave. effect to the standard rent, from. September 1, 1964, as we 
„have said .above, presumably having in mind the English Calendar. In the 
other appéal, the disputed, premises comprised two rooms, Nos. 18 and 22, 
on the ground floor of the very same premises No. 1, Goenka Lane, Calcutta, 
which were occupied by the other appellant Sudhir Chandra Dey, at the 
-original colitractual rental of Rs. 185/- per month, subsequently—standardised 
at the reduced figure of Rs. 66/- per month by the Rent Controller with effect 

N ` i : ` è 
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from September 1, 1954 as in the other case, the contractual month of the 
venancy being, in this case too, as in the said other case, according to the . 
Hindi Calendar, as detailed herein before. The present suits were brought 
against the aforesaid two tenants on April 3, 1958, after service of the requisite. 
notices to quit, expiring with Sudi, 15th Falgun, Sambat year 20183 correspond- 
ing to March 16, 1957, the notice to quit, in either case, being dated January 

14, 1957, and served on the tenant concerned on or about January 16, 1957. 


\ . E i 
In the two plaints, the material allegation of the plaintif was thai the 
defendant in either, case has been guilty of requisite defaults under the West 
Bengal Premises Tenancy Act, 1956, which would disentitle them from the 
benefit or protection of thé said Act. 


t 


There were various defences raised to the two suits including the defence of 
maintainability of the same at the instance of the original plaintiff and the 
added plaintiffs, the original plaintiff being the Receiver and the added plain- 
tiffs being the owners of the disputed prmises, to whom possession was directed 
to be made over by the Receiver under an order of this court on the ogma 
side. 


The main contest, however, was on the question of the alleged defaults. 
The position in this respect, in either case, was very peculiar. The contractual 
month of the tenancy, as we have said above, was according to the Hindi 
Calendar, but the Rent Controller, as is usual in these cases. gave effect te the 
standard rent in either case from September 1, 1954, presumably, having in 
mind, the English Calendar. The point necessarily arose between the parties 
in either case, as to whether, after. the above order of standardisation, the 
month of the particular tenancy would continue to be under the Hindi Calendar 
or would be according to the English Calendar. The defendant in either 
case, contended. that, by reason of the order of the Rent Controller, the months 
«of his tenancy must, be taken, with reference to the standard rent and from the 
time it took effect, to have been converted into montbs under the English 
' Calendar. The plaintiff on the other hand, contended that the contractual 

.montb according to the Hindi Calendar, as aforesaid, remained un affected by 
the order of the Rent Controller and the defendant's defaults have to be 
judged in terms of the said Calendar. There is no dispute that, if the relevant 
„month of the tenancy be according to the English Calendar, there has been no 
default Committed by the defendant in either case. But the position will re- 
„quire very close examination, if the relevant month of the nan be held 

to be according to the Hindi Calendar. 


reno 


1962) : Sadhan Chandra, Chatterjee è qnss NAS ake Tewari & ors. 241 


SE B6 pe ui eif, rp a ee ^ * d Pao Pop : 

5 Phe. learned, trial. EPA inae either, Gase. decet. y de. defendant's. ee 
Hon; that, by reasonvof-;the Rent Controller's; order, in; the - -proceeding ‘for. 
standandisation oft: Tent; giving efect. to the standard: rent. Hon September 1, 


defendant 8 tenancy, would. change, from, the: Hindi, Calendar. to “the: English 


 Qalendan- In- our opinion, -this,.-view, of the..Court- below should, be affirmed 


on’ the-law, as; it:stand& |; dn. the; relevant Section: (Section 10) of the West 
Bengal Premises Rent: Control .(Femporary- Provisions); Act,.1950, under which 
the-rent; ineitber of;thei two instant-cases was standardised) the: word ‘ month ' 
refers. to. the; smenth of the,:tenaney,’: thatois, the contractual; month, and.ng 
power: has beení given, to): the Rent; Controller.sto , alter: ox, change the. game. 
The, poweri whieh -hag: been, given; to the; Rent. Controller; is only.to fix: the 
rent with ireference;.to;-a; partieular: datg, or, time. and, when, he specifies the 
time or.a particular: date; from which, the; standard,;rent, will take. effect, that 
will. have oveffect .béyond this that-the; standard rent; would; be.effective from 
that. particular daté.ep.time, -The contractual months,of..the tenancy, if tam 
be different, from the; English,Calendar, will not; be, converted into months of 
or; according ;to-the -English Calendar-merely.by.reason gf the Rent. Controller's 
specifying; ther dateser timeragcordings tasthe -English: Galendar,, from - which 
on, with reference where-to-the standard rent, will. come into effect. „We, would, 
therefore, affirm, this part of: the-degision. of, the Court i iocus ae 


Ls t tat, > i, a +r ne Fas ^^ * £^ > <- e^ mim ^1 aS P ‘ ra P 
NI > € FEE AOT "Fe hiss 8S í, 335] jocf^ tos f : 


fy At the sime-time,;howevet;: on the -question ‘of default. the matter docs net. 


appear to have been fully investigated by the Court. below. Indeed, in one 
of the judgments under appeal, the learned trial judge has expressly observed 


chat, ds sthe,case has-to :he decided. under the, Aot: of, 1956, defaults -and,, neces: 


-sarily-then, corresponding payments,or deposits;teo: prios tq, that Act; will: net 
require. very close examination; If that-he:so,-the-first-or the; initial default . 


zeleyant. willyhe-the-first.orjthe.injtial defayle. under the 1954,Act-and it- may 
very. wells be enptenden.: then. that; any: depesit which- was--madg after -the 


coming into operation of the.1956 Act;.wauld. be, available. toward or against - 
this first default. If that view be accepted in either of the two instant cases, the - 


- first deposit’ aft er the: new "Acto 1956; Garmelj" tlie. "defósit; idadé ‘on “April 2b, 


1966! "would - go to satisfy Validiy there? for the’ month’ 6f Chait Sudi 16, 


Sambat' year ^2012; À which Was outstándingia? tlie: tithe of the ‘said? deposit and : 


which“ wiouia" in -the! frije” context; ‘ obviously‘ i} the first'- default under the 


&foxesaid. new. Act of 1950. If „however, this deposit be taken, gs aforesaid, 
to have satisfied or wiped out thé said liability, the résult would be that the 


subsequent deposits would be valid as regards subsequent rents and there would , 


be no default in respect of payment of any of the said subsequent rents either 
ncause of deposit with the Rent Controller. ‘or because of deposit in Court. 


ap Wis 


- 
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It may, no doubt, be argued that, on the present finding of the trial Court, on 
the date when! the’ above"new "Act came ‘into’ force, theré -was-an -earlier de- 
fault; "Which was" 'still? outstanding, namely,‘ of’ Falgun Sudi 15, ‘Samibat_ year 
20197 "ánd, if the above: deposit, which. was: made on April:25, 1956: be taken 
(d have 'beén in respect of the said’ arrear forthe month of Falgun- ‘aforesaid, 
thé- position may well be that’ the defendant, in either case, would be'a defaulter 
within ‘the meaning. ‘of ‘the above Acti so'as to be deprived of) the protection | 
hereunder.. . It is for’ consideration, then; whetherithe' first ‘deposit niade after 
the aforesaid new 'Act'came into force, would go to satisfy the first-Or initial 
default" under the! said “Act“or would'be' available to. the landlord for. the pur- 
pose Of ally‘ earlier’ default? The learned trial judge in either case, does not 
appear to Have considered this: aspect ofthe- matter véry closely. We find, 
further, ‘that the ‘view: that“the ‘earlier payments or deposits, that is; payments 
or ‘deposits roade prior fd the 'Act: of ‘1956, would:-not be very:relevant and 
neéd not’ be: ‘dlosely’ scrutinised may Tot also be: quite correct. It may very 
well 'be’ that; by reason óf those earlier payments, or deposits, particularly, when 
rents ‘appear to have"been' admittedly: paidduly and regularly up: : to! Bhadra | 
Sudi :15; "Sambit | year 2011,——thére 1 may bé'some surplus available to the- tenant, 

; int view ‘OF Ahe- above standardisation’ of rent,’ Which may ‘or may ‘not: liquidate 
the dtrear’ for thè month-of *Falgun: aforesaid,‘ which was the arrear immediately 
piiór to the 1956’ Act: ^I mich: circumstances, those earlier payinents: or de. 
posits also will réquiré closer examination for the purpose of enabling’. -the 
Court to find out whether the defendant, in either case, is or is not a defaulter | 
for thé ‘requisite period for being: deprived. of the benefit. or qm Of -the. 
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matter; di tHe instant! Cases; have ‘to go back ‘to’ the -learned trial judge | ‘and, ' 
although ‘we'are affirming'the décisións of :the trial' Court on tlie: “question 
of: "interpretation ‘Of the word "month "a as ‘stated * herein : before, ? thé ! above 
aspects; whicli'!we "bave' e''süfficleritly indicated arid- pointed out above ‘would 
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‘We: would, accordingly,.allow those: appeals, set aside, the prr. and 
EG “of ;theyCourt.below to the extent, indicated herein before, and remand 
the, two,,cases;,to -the: learned -trial- judge -for. further hearing and. disposal- in 
accordange with, law -in the light.of the. observations, made | in this; permenant i3 
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and Administration. Act, 1881 (Central “Act. V of 1881), Section 89, 
effect of—Indian “Succession . Act,. 1925 © (Central Act XXXIX of 
^ 1926), Section 306—The words “as defined in the Indian Penal 
Code ",. in Section 306,” if qualify the ward “ defamation "—" De- 
faniation " in " Section 306 of Indian Succession, Act, 1925, meaning 


of Delay, i test. for whether on the y part, of the Court. or the party— | 


Hearing, ‘when. is ‘conchided—Codé of Civil Procedure, 1908 (Central 
Act X “of 1908), Rule 2 Order 18; and Rule l.and 6 of Order 20 . 
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— Goods insured—Insurance policy assigned to insurer—Suit by 

insurer against bailee—Defendant's plea of loss of goods not proved 

by evidénce.—Presumption— Assignment of policy, if hit by Section 

.. 6(e) of Transfer of Property Act, 1882 enda Act IV of 1882)— 
‘ ^ Law applicable to, such assignment. -, 
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"AND ORS.* 


-—- 


Bengal: Excise ‘Act, 1909 (Bengal Act. y of 1909), — Provisional grant of 
licence under, , validity of—Extension of provisional grant, if. may be 


renewal of original grant—Original grant.of provisional license set 
aside, consequent of. 


ASOKE CHANDRA BANERJEE Vs, B. K. SÉN & ORS.” 


Baga Agricultural ine Tax- Act, 1944 (Bengal Act IV of 1944)—Pro- 
ceedings before Agricultural. Income-Tax Officer, if judicial or ad- 
ministrative—Statutory right óf appeal, if confers inherent right to 
be heard” int support of appeal—Limitation, if a question of fact 
, and law requiring a -hearing-Dismissal of- appeal—ex-parte, where 


no procedure prescribed for ex parte admission- of i c 


tion, when and how to be avoided, 
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Business. Profits Tax Act, 1947. (Central / Act xXr of joan) Sch II, Rule 
2(1)-:Scope : Ua am of. 

Neither. " Reserve " nor “ Premium " has been, defined. in the Business 
Profits Tax Act, 1974 Therefore, the plain and ordinary meaning 
applicable ta. these words have. to be taken into account for the pur- 


ity pose of finding out whether “ Capital Surplus Paid In” can be. 


described either asa “Premium” on. issue of shares, or as a 

“Reserve ", and whether “ Earned Surplus ” can be described as a 

"n Segue .for the. purpose. of the, Act,- 2 
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City C Civil Court Act, 1953 (West Bengal Act XXI ot 1953) Section 6 (4). 
and First Schedule, Item 7—Scope of—Suit for declaration that 
mortgage Decree passed by High Court in. its ordinary original civil 
jurisdiction is vitiated by fraud, and is void, and for permanent 
injunction, in City Civil Court; if affected by. 
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